ABATEMNT. 


1. When partners sue on a note payable to the firm, proof of the partnership as 
alledged cannot be required, unless it is denied by a plea in abatement. Bell 
v. Crosby § Co. 575. 

2. A plea containing matter in abatement and concluding in bar, is bad as a plea 
in abatement and may be taken advantage of on demurrer. Banks v. Lewis. 
599. 

3. A plea in abatement to a suit commenced by attachment because of a defec- 
tive affidavit, should set out the affidavit on oyer. Ibid. 

See Pleading, 23, 24. : 


ACTION. 


1. Torecover upon a decree rendered inc sister State in favor of infant wards, 
who there sued by their guardian, an action should be prosecuted in this State 
in the name of the wards as legal plaintiffs, and not by the guardian, merely 
describing himself as such on the record. Croft v. Topp. 238. 

. When a suit is commenced in the name of a person without his consent, and 
carried on for the benefit of another who claims an interest, the plaintiff on the 
revord is authorized to dismiss the suit unless indemnity is given him against 
the costs ; but the erroneous action of an inferior Court in allowing such a plain. 
tiff to dismiss his suit can only be corrected by mandamus. Brazier v. Tarver. 
569. 

3. Where a note is made by an association of individuals as a banking company 
and it is made payable to one of themselves, or bearer, if it is put in circulation 
without any indorsement, a bona fide holder may institute suit in the name of 
“the payee, for his use, against any other member of the association, Elliott, 
use, gc. v. Montgomery. 600. 

See Execution, Writ of, 3, 4. 
See Bond, 2. 


ACTION—QUI TAM. 


1. Nojadgment can be rendered in an action brought to recover a penalty by a 
common informer, after the repeal of the statute giving the penalty, unless some 
special provision for that purpose be made by statute. Pope v. Lewis. 487. 

2. The commencement of a suit for the penalty does not givo a vested right to it 
but will entitle the party so suing to a preference over one suing subsequently, 
Tid. 
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ALIENS. 


1. An alien may take land by the act of the parties, as by purchase or devise, and 
hold until office found; but he cannot take by act’ of law, as by descent, as he 
has no inheritable blood. An alien cannot, at common iaw, be heir to any one, 
nor can he transmit inheritable blood to another. Smith et als v. Zaner et als. 


99. 
AMENDMENT. 


1. A writ issued against several, which was returned “ executed,” as to all; after 
a judgment by default was rendered, the sheritf mero motu amended his return, 
so as to make it appear that the writ was executed on one of the defendants, and 
returned non est inventus asto the others.. Held, that the erasure of the sheriff's 
amendment by the Court to which the suit was brought, was, under the circum. 
stances, allowable. Watkins et ai v. Gayle, use, ge. 153. 

2. A sheriff may amend his return to a writ of fieri facias issued at the suit of an 
indorsee against the maker of a promissury note, so as to make it conform to 
the statute, although several years have elapsed, an activn been commenced 
against the indorser, and a declaration filed, alledging that the return was such 
as it is made by the amendment; and the amended return will have a retrospec- 
tive relation, and be evidence for the plaintiff on the trial against the indorser. 
Woodward v. Harbin. 534. 


APPEALS AND CERTIORARI. 


1. The statute requiring the appellant from the judgment of a Justice of the Peace 
to give bond, applies as well to the plaintiff as to the defendant. Quinn et al o. 
Adair. 315. 

2. An appeal bond given by the plaintiff, conditioned to sustain and prosecute the 
appeal, will not sustain a judgment against the securities to it, the words to pay 
and satisfy the condemnation of the Court, being required by the statute and 
omitted from the condition. hid. 

3. It is competent for a Justice of the Peace to quash an execution issued by him- 
self, anc. a party prejudiced by a refusal to quash, may remove the proceeding 
into a higher Court by certiorari. Gilliland, use, gc. v. Ware et al. 414. 


ASSUMPSIT, ACTION OF. 


1. Although the charter of a Rail Road Company authorizes a sale of the stock of 
a subscriber for the non-payment of calls made thereon, yet an action of assump- 
sit will lie upon his subscription, which is a promise to pay. Carlisle v. The 
Cahawba and Marion Rail Road Company. 70. 

2. If an attorney acknowledge in writing that he has notes belonging to J. S., to 
be appliéd to the payment of the debts of a firm, of which J. S. was a member, 
he is liable to J. S. in an action for money had and received. for such part of 
the notes as may have been collected, and not appropriated to the payment of 
the creditors of the firm. Mardis’ Adm'rs. v. Shackleford. 493. 

3. Where a contract was entered into for the performance of professiona! services, 
the value of Which was to be ascertained by arbitration, if the parties could not 
agree; if the party for whom they are rendered refuses to have them arbitrated, 
assumpsit will lie for a quantum meruit. The Bank of the State of Alabama 
wv. Martin ¢ Huntington. 615. : 

See Contraci, 16. 
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ATTACHMENT. 


1. A suit commenced by attachment is within the law forbidding process, &c. to 







be served on Sunday. Cotton v. Huey g§ Co. 56. 
2. When an attachment is levied un Sunday its service cannot be abated by plea. 






The proper course is to move the Cuurt to set aside the process for irregularity. 


Ibid. 
3. A debt to fall due in future for services to be afterwards rendered may be trans- 







ferred by assignment before the services are rendered, and such transfer, if bona 
fide, willdefeat an attachment subsequently sued out against the transferrer. 


Payne v. The Mayor and Aldermen of Mobile. 333. 
4, An attachment cannot be sued out where the indebtedness of the defendant 








depends upon a contingency which may never happen: aliter, where the in- 
debtedness is absolute, though the day of payment has not arrived. Miller et al 
v. McMillan et al. 527. 

5: Where an attachment against a non-resident debtor was continued in Court for 
more than six months after its return, it cannot be objected to a judgment ren- 
dered thereon, that publication of its pendency was not made. Ibid. 

6. The 8th section of the attachment act of 1837, does not warrant :he suing out 
of an ancillary attachment in an action of detinue, This process is authorized 
in such actiois only as can be commenced by original attachment. Le Baron 













v. James. 687. 
7. A Justice of the Peace has no authority under the attachment laws of this State, 


to issue an attachment returnable into the Cuunty or Circuit Court of any other 
cuunty, than that for which he is appointed. Caldwell v. Meador. 755. 








See Covenant, 1. 

See Pleading, 11, 12- 
See Bond, 2. 

See Mandamus, 1. 


See Garnishee, 8. 
ATTORNEY AT LAW. 


1. If an attorney acknowledge in writing that he has notes belonging to J. S., to 
be applied to the payment of the debts ofa firm, of which Je S. wasa member, 
he is liable to J. S. in an action for money had and received, for such part of the 
notes as may have been collected, and not appropriated to the payment of the 
creditors of the firm. J/ardis’ Adm’rs. v. Shackleford. 493. 

2. Where an Attorney, by u formal receipt, or mere memoranda, acknowledges 
that notes and accounts past due are placed in his hands, the presumption is 
that he received them for collection ; and the legal effect of sweh a writing is an 
undertaking that he will use due diligence for that purpose. Ibid. 

3. An Attorney at Law, in whose hands notes, &c. are placed for collection, will 
be individually liable for neglect, or for money had and received, though he give 
notice that he had afterwards associated with him a partner in the practice of 
his profession, who collected the money, unless the client recdgnized the part- 
nership in the transacticn of his business. Jbid. 494. 

4. An Attorney at Law is only liable for gross negligence, which is a question of 
fact ; and the proof of it must always vary, according to the case stated in the 




























declaration. Ibid. 
5. The receipts of an Attorney for notes, &c. for collection, do not in themselves 


prove that he is guilty of negligence ; but if the receipt is of an old date, and the 
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ATTORNEY AT LAW—continvep. 


Attorney was informed of the deb‘or’s residence, or upon due inquiry might 
have been, and did not discharge himself from his engagement to collect the 
debts, in the absence of countervailing proof, negligence may be inferred. Ibid. 

6. The measure of damages to which an Attorney is liable for failing to perform 
his undertaking with his client, is the loss which has resulted from his negli. 
gence. Ibid. \ 

7. Where an Attorney gave his receipt for receipts which third persons had given 
for notes, &c., the inference will be that he undertook to supervise the collection 
of the notes, &c., to make settlements with the perscns who held them; and if he 
neglected to perform that duty so that injury resulted, he will ve chargeable. 
Ibid. 

8. An Attorney who collects money in his professional character, is not liable to 
an action until afier demand; but where he has agreed, in advance, to pay over 
money when collected to the creditors of his client, and fails to do so, such under. 
taking dispenses with a formal demand. Ibid. 

9, The statute of limitations in favor of an Attorney who is charged with negli. 
gence in the performance of a professional engagement, begins to run from the 
time he became liable to an activn, although the damage may not be developed, 
or become definite, until sometime afterwards. And an Attorney who under. 
takes to collect nutes &c. by suit, must sue to the first Court, to which, wi.h rea- 
sonable diligence, suit could be brought; if he fails, he is suable immediately. 
Ibid. 

10. An agreement by counsel to attend to the litigated business of a Bank, pending 
and to be brought before the Courts, to the end of the then current year, does nut 
oblige the counsel to attend to such as are undetermined at the end of the year. 
The Bank of the State of Alabama v. Martin and Huntington. 615. 

11. The act of 1839, in prescribing the salary of she Attorneys of the State Bank 
and its branches, applies alone to the regular Attorney in the different Banks, 
who is-elected by the Directors, and does not inhibit the Banks from the employ- 

ment of such other professional assistance as their interest may require. Ibid. 


ATTQRNMENT. 
See Mortgage, 12. 
BAILMENT. 


1, When a slave is loaned by a father to his son, the mere possession of the slave, 
although it may have induced a credit to be given to the son, will not subject the 
slave to the payment of his debts. Norris v. Bradford. 203. 

2. Whenever a contest ar:ses between a creditor or purchaser of a bailee and one 
claiming to be the owner, the question of fraud is involved—and wuen property is 
loaned by a father to a son, for an indefinite period, and for no specific object, it 
is competent for a jury to inter either that a gift was intended, or that there was & 

fraudulent intention to deceive creditors. Jbid. 


BANK, 





1, Where a notice was given by 2 Bank that a motion would be made for judg- 
ment against four persons, and a judgment was taken against two only, and this 
judgment set aside and the cause continued, and at the next term a judgment 

was taken against all four, without any other notice, the judgment against all 


-—_ 


BA 


2. 





INDEX. 


gt 
















- 


BANK—conrtinvep. 
was erroneous, because there was no evidence thata motion was submitted at 


the first term against the two who were not noticed in the firstj}udgment. Craw- 
ford et al v. The Planters’ and Merchants’ Bank. 313. 

2. An agreement by counsel to attend to the litigated business of a Bank, pending 
and to be brought before the Courts, to the end of the then current year, does not 
oblige the counsel to attend to such as are undetermined at the end of the year. 
The Bank of the State of Alabama v. Martin and Huntington. 615. 

3. The act of 1839, in prescribing the salary of the Attorneys of the State Bank 
and its branches, applies alone to the regular Attorney in the different Banke, 

who is elected by the Directors, and does not inhibit the Banks from the employ- 

ment of such other professional assistance as their interest may require. Ibid. 



















BASTARDY, AND PROCEEDINGS IN. 


1. If the proceedings before the Justice of the Peace in a case of bastardy, are de- 
fective, the defendant should move the County Court to quash them before he 
appears, and impliedly admits himself to be regularly in Court. Trawick », 
Davis. 328. 

2. The bond given for the appearance of one charged with being the father of a 
bastard child should be made p.yable tothe Governor. Ibid. 

3. Semble—the bond entered into to answer to a charge of bastardy, is binding up- 
on the obligors until the case is disposed of, though it may be continued for sev. 
eralterms. Be this as it may, the continuance of the case on the defendant’s af- 
fidavit will keep it in Court as to him. bid. , 

4, The act of 1811, as modified by the act of 1816, only requires an issue and trial 
by jury to ascertain the paternity of a bastard child, where the reputed father 
demandsit. [bid. 

5. The appearance of the reputed father is not indispensable to authorize the Court 
to determine the question of filiation. bid. 

6. Under our statutes it need not appear of record, that it was shown to the County 
Court that the bastard child was still living. bid. 

7. Notwithstanding the remedy provided by statute, a direction in the judgment 
against the father of a bastard child, that an execution issue thereon for each de- 
fault in the payment of the sums adjudged to be paid, is regular. [Conzrer, C. 
J., dissenting on this point.] Ibid. 

8. The mother of a bastard child should not be made a party to a writ of error 
prosecuted by the father, but tle Judge of the County Court, who is considered 
as the legal plaintiff in the judgment, should be made the defendant. Ibid. 




























BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. When the holder of negotiable paper to which there exists an equitable defence 
has given no consideration fur its transfer, but it is held merely as a collateral 
security, to secure a debt due from the payee of the paper, it is open to the same 
defence as if it was held and owned by the payee. Quere, as to how the case 
would be if the note was not held merely as collateral security, and a new con- 
sideration was given, either by the discharge of other paper or of other parties. 
Cullum v. The Branch of the Bank of the State of Alabama at Mobile. 22. 

2. Where the maker of a promissory note, not negotiable in its terms, transfers an 
account upon another person to the payee, who agrees to take it as a payment 
subject to the sole condition that he is able to make it available, and he then 
transfers the note to an assignee, who sues the maker, and after suit brought the 


96 


















762 INDEX. 





BILLS OF EXCHANGE AND PROMISSORY NOTES—continvzp. 


payee makes the account! available to himself, this is no defence to the suit by 
the assignee, under the pleas of payment and set off. Chilton v. Comstock. 58. 

3. A protest for non-acceptance of a bill which recited that on a day before the ma- 
turity of the bill it was received by the notary, presented, protested, &c.,and at 
the close recites, ‘“‘ This done and protested at Mobile, aforesaid” —Held suffi- 
cient as to the time of presentment. Lacy v. Holbrook, Bowman ¢ Co. 88. 

4. The taking of a promissory note raises the presumption that a settlement is then 
made of all outstanding accounts between the parties, but this is a presumption 
which may be rebutted by other presumptions, or by other facts and circum- 
siances. Maynard ¢ Co. v. Johnson. 116. 

5. When the drawer resides in the yicinity of a town or city, a letter giving notice 
of non-payment deposited in the post office, and directed to him at the same town 
or city where the letter is deposited, is sufficient to charge him. Carson v. The 
Bank of the State of Alabama. 148. 

6. The negotiable quality of a promissory note is destroyed by the recovery of a 
judgmert against its maker. And no right of action against an indorser can be 
then transferred to another so as to enable him to maintain an action in his own 
name. Browx v. Foster. 282. 

7. The holder’s right of action against an indorser will exist only as an ordinary 
chose in action after the recovery of a judgment against the maker of a note— 
and it is questionable whether an equitable interest in it can be transferred with- 
out an assignment of the judgment. Ibid. 

8. A note payable to “ The President and Directors of the Planters and Merchants 
Bank of Mobile,” is, in its legal effect, a note payable to the corporation, and 
may be sued onassuch. Hazardv. The Planters and Merchants Bank. 299. 

9. Four persons constituting a firm in Tuscaloosa, afterwards established a new 
firm composed of themselves and eleven others, which was located under differ- 
ent names in Tuscaloosa, Mobile and New York. The old firm, before its dis- 
solution, was indebted to the plaintiff, and to discharge this debt the acting part- 
ner of the house at Mobile, and who had been one of the old firm, drew a bill on 
the branch at New York, which was accepted by the acting partner there, who 
had also been one of the old firm. At the time the bill was drawn, the new firm 
was indebted to the members of the oid firm in a large amount for goods sold, and 
at that time there stood also on the cash account of the house at Mobile, to the credit 
of the members of the old firm, a sum sufficient to cover the amount of the bill 
drawn: Held, that this was not the case of one partner giving the security of the 
firm for his individual debt, but that it was like any other case of indebtedness 
on the part of a firm, which any member of it could discharge by a payment in 
money, or by giving a security in its name. Hester, Wilson, White ¢ Co. v. 
Lumpkin. 509. 

10. Where a note is made by an association of individuals as a banking company 
and it is made payable to one of themselves, or bearer, if it is put in circulation 
without any indorsement, a bona fide holder may institute suit in the name of 
the payee, for his use, against any other member of the association. Elliott, 
use, fc. v. Montgomery. 690. 

11. When a creditor receives a note from his debtor with other persons as security, 

and the note is made payable to a Bank, under the expectation that it will be 

discounted, the securities are not discharged by the refusal of the Bank to dis- 
count it, but the creditor may sue in the name of the Bank, or transfer the note 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—continvep. 


to another, who may in like manner use the name of the Bank to collect the 
money. The Planters and Merchants Bank, use, §c. v. Blair g Morroh. 613. 
See Contract, 5, 6, 7. 
See Partners and Partnership, 2. 


See Pleading, 14. 
“See Indorser and Indorsee, 1. 


BOND. 
1, When the Judge of the County Court has taken the bond of a sheriff, and de- 
posited itin the Clerk’s office, he cannot withdraw the same and alter or vacate 
it, on the ground that it was not such as he had intended to approve. This be- 
ing the case, an alteration made by him, though in a material part, will not affect 

its validity Harris etalv. Bradford. 215. 

2. The defendant in an attachment may have his action on the attachment bond, 
without having ascertained his damages by a direct action on the case against 
the plaintiff in the attachment. Herndon v. Forney, et al. 43. 

3. The condition of a prison bounds bond is forfeited if the prisoner, at the expira- 
tion of sixty days after the execution of the bond, remains without the walls of 
of the prison, he not having taken the benefit of the act for the relief of insolvent 
debtors. McMichael and Shackleford v. Rapelye and Purdy. 383. 

4. E. & W. being appointed executors of S. qualified as such, and entered into 
the following bond: ‘* Know all men by these presents, that we, Edward B. El- 
liott and Thompson Windham, executors of John Spencer, Hardin Perkins and 
Enoch Elliott, as sureties for said Edward B. Elliott, and William Glover and 
John Cummings as sureties for Thompson Windham, are held and firmly bound 
unto Hume R. Field, Judge of the County Court of Tuscalvosa county, and his 
successors in office, in the penal sum of thirty thousand dollars, to which pay- 
ment well and truly to be made, we and each of us do bind ourselves, our heirs, 
&c. firmly by these presents. Sealed with our seals and dated this 24th Janu- 
ary, 1827. - 

Now the condition of this obligation is such, that, whereas, the above bound 
Edward B. Elliott and Thompson Windham, have been duly appointed execu- 
tors of the last will and testament of John Spencer, deceased— Now if the said 
Edward B. Elliott and Thompson Windham sball well and truly perform all the 
duties which are or may be by law required of them. as such executors, then 
the above obligation to be void, else to remain in full force and virtue. 

Witness our hands and seals the date above written. 






















































E. B. Exsiort, [seal.] 
Tuompson WinpHaM, ([seal.] 
H. Perxuys, [seal.] 
Enoca Ev.iort, [seal.] 
W. Y. Grover, [seal.] 






Txromas Cummines, _[seal.] 
Held—first, that as it was clearly the intention of the sureties to this bond not to 
bind themselves jointly for both executors, but severally for each, the bond would 
operate as the several bond of each executor, with his sureties, and was in ef- 
fect the same as if separate bonds had been executed—second that there was 
nothing in the condition to contradict this intention, or to show that it was in. 
tended as a joint bond—third, the mere fact that the bond appears on its face to 
have been executed by Thomas Cummings instead of Juin Cummins, will not 
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BOND—continvep. 
render the bond void as to the other parties who executed it. Elliott and Per- 
kine v. Mayfield and Wife. 417. 

5. The official bond ofa sheriff is a public document, which may be proved by a 
eopy, certified by the Clerk of the County Court, in whose office it is directed by 
law to be deposited ; it is no objection to the authentication that the attestation 
was made by the Clerk throuzh his deputy, who certified the copy under his 
private seal, affirming that the public seal was lost or mislaid. Godbold et al v. 
The Planters and Merchants Bank at Mobile. 516. 

6. A bond signed in blank may be afierwards filled up in a material part by the 
express authority of those who are to be bound by it, and will be as valid as if 
filled up before it was executed—such authority may be by parol. An authori. 
ty to fill up and perfect the bond is an authority to redeliver it also. Gibbs ¢ 
Labuzan v. Frost ¢ Dickinson. 720. 

7. An authority to perfect a bond by filling it up, given by parol, may be revoked 
in the samc manner, and if revoked before the bond is perfected, the authority 
to perfect it,isatanend. IJbid. 721. 

8. A blank writ of error Sond will not operate as a supersedeas to the execution. 
Ibid. 

See Chancery, 1, 2, 3, 4, 26, 27. 
See Summary Proceedings, 1, 
See Statutes, 6. 

See Sureties, 3, 4. 

See Evidence, 38. 

See Power, 3. 


CHANCERY. 


1. A bond given to obtain an injunction in obedience to the fiat of the Chancellor 
will not operate as a supersedeas, or have the force and effect of a judgment up- 
on a dissolution of the injunction, if it describes a different judgment from that 
sought to be enjoined by the bill. Wéiswellv. Munroe. 9. 

2. A bond executed to obtain an injunction of a judgment affirmed in the Supreme 
Court, which described only the judgment of the Court below, will not operate 
as a supersedeas, or have the effect of a judgment on a dissulution of the injunc- 
tion. I[bid. 

3. A bond so executed as to enjoin a judgment at law, has the force and effect of a 
judgment upon a dissolution of the injuaction, without any order by the Chan- 
cellor to that effect. Ibid. 

4. The statute which requires the Register to certify to the law court the fact that 
an injunction has been dissolved, is mandatory only, and the failure or refusal of 
the Register to certify the fact, will not prevent the plaintiff at law, from suing 
out execution on the injunction bond. Ibid. 

5. When a purchaser with warranty is evicted by a title to which his covenants 
extend, and the vendor is insolvent, equity will restrain him frem recovering the 
purchase money to the extent for which he is liable to the purchaser on his cove- 
nants of warranty. Cullum v. The Branch of the Bank of the State of Alaba- 
meat Mobile. 21. 

6. Fraud committed by the vendor in the sale of land, by the concealment of an in- 
cumbrance, created by himself, by means of which the purchaser is afterwards 
evicted, is relievable in equity ty restraining the collection of the purchase mo, 
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ney to the extent of the injury, or by an entire rescission of the contract, although 
the incumbrance is of record, and the conveyance is with warranty, covering in- 
cumbrances generally. Jbid. 

7. There are cases in which the mere concealment of an incumbrance, has been 
held no ground to rescind the contract, when the incumbrance is removed be- 
fore the hearing, but these cases rest upon the principle that no injury has re- 
sulted to the purchaser. bid. 

8. B. at the request of L. indorsed a note made by M. & L. as partners, which 
was discounted by a Bank; after the death of L. his administratrix and M. 
made anew note, for the purpose of continuing the indebtedness, which was 
algo indorsed by B. and discounted by the Bank. This last note being unpaid, 
the Bank recovered a judgment against B. on his indorsement, which he satis- 
fied, and filed his bill to charge the estate of M. upon the allegation that L. and 
the administratrix were insolvent—Held, 1. That the purchase of the second 
note by the Bank, relieved the intestate’s estate from all liability to pay the debt. 
2. The complainant was not entitled to the relief sought, that his only equity, so 
far as the intestate’s estate was concerned, was to subject the interest of the ad- 
ministratrix and surviving partner therein, (if any,) to the payment of the amount 
paid as their indorser. Brown v. Lang et al. 50. 

9. Semble—An answer denying the matter charged in the bill, 1f uncontradicted, 
is conclusive evidence for the defendant; but the defendant must make out by 
proof matters stated by way of avoidance of the statements or charges of the bill. 
Branch of the Bank of the State of Alabama at Huntsville v. Marshall et als. 
60. 

10. An affirmation in the answer need not be proved, if responsive to the stating or 
charging part of the bill, or an interrogatory authorized by either of them ; but if 
the bill contains nothing more than the stating part, with a prayer that the de- 
fendant may answer, the complainant is not compelled to receive the defendant’s 
oath beyond the mere denial of the equity of the bill. Ibid. 

11. Positive answers, responsive to the bill, are not outweighed by proof of facts 
which are not irreconcilable with the truth of the answers, and the fairness of 
the matters they state: and the more especially where each material fact is rela- 
ted only by a single witness. Ibid. 

12. Itis no bar or defence to a bill, for an account and settlement of a partnership, 
that the defendant has been injured by the failure of complainant to perform hijs 
stipulations contained 1n the articles of copartnership. The defendant, in sucha 
case, has his remedy by action at law on the articles. The practice in Courts 
_of equity is to consider all stipulations in the articles, when not acted on by the 

- parties, as if they were entirely omitted. Boyd v. Mynatt. 79, 

13. Where a partnership for the purchase and gule of lands existed between H. and 
four other persons of the first part, M. of the second part, and D. of the third part, 
upon a bill filed by H. in his own name against M. and D. fora settlement of the 
partnership accounts, alledging that he had purchased the interest of his associ- 
ates, and making them defendants to the bill, M. and D. having denied all know- 
ledge of this purchase and requiring proof of the fact—Held, that the answer of 

the associates of H. could not be read in evidence against M. and D. to prove the 
right of H. tosueinhisown name. Moore et als v. Hubbard etals. 1687. 

14. A final decree, confirming the report of the Master ascertaining the amount due 

and awarding execution thereon is sufficiently certain. Ibid. 
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15. A bill of interpleader lies only where two or more persons claim the same debt 
or duty from the complainant, by different or separate interests. Hayes, Ex’rz, 
v. Johnson et al. 267. 

16. The bill alledged that the testator of complainant executed two notes to J. C. 
with J. as surety—that the testator was afterwards garnisheed by O & B. to 
answer whether he was not indebted to P.C.; that after his death, a jury, upon 
an issue made upon complainant’s answer, found that the testator was so indebt. 
ed, and judgment was rendered against her, in favor of O. & B. on the garuish. 
ment; that J. C. instituted a suit against J. as the surety of the testator, and re. 
covered a judgment against him, which he discharged, and moved against the 
complainant for a judgment for the amount so paid as surety of the testator— 
Held, that this was not the case of two persons claiming the same debt, and that 
a bill of interpleader would not lie. bid. 

17. The sheriff having an execution against G. entered thereon a fictitious levy of 
a slave, as the property of G. when, in fact, there was no such slave in existence, 
and took from G. a forthcoming bond, with F. & B. as his sureties for the deliv- 
ery of the slave at a stipulated time. The bond being returned forfeited, and 
execution having issued thereon against the principal and sureties—Held, that 
the sureties could not be relieved in Chancery because the levy was fictitious. 
Mead et als v. Figh g& Blue. 279. 

18. A second morgagee may pay the amount due on the first mortgage, when it is 
susceptible of ascertainment, without an account between the parties, and file 
his bill for the sale of the mortgaged premises; when the decree wil! be for the 
sale of the premises to pay his debt and the redemption money paid by him— 
or, if no obstacle exists to an account between the mortgagor and first mortgagee 
he may file his bill for foreclosure, making all persons in interest parties, and ob- 
tain a decree fora sale under both mortgages. Cullum et al v. Erwin; Adm’r. 
452. 

19. In such a case, if a dispute should exist between different defendants as to their 
respective rights to the avails of the mortgage, the Court could not settle the con- 
troversy between them upon their answers to the bill, but it would be necessary 
that a cross bill should be filed by them, or some of them, putting the matter in 
dispute in issue. Ibid. 

20. A defendant cannot in his answer, pray any thing but to be dismissed the Court ; 

*if he has any relief to pray, or discovery to seek, he must do so by a bill of his 
own. Ibid. 

21. The defendant having answered the bill, but no testimony being taken, the 
parties agreed in writing, that the complainants were heirs, as they described 
themselves, and to submit the cause to the Chancellor at the approaching term 
of tle Court—Held, that this was a hearing on bill and answer by consent, and 
the answer under the rule of practice was to be taken as true in all respects. 
White’s Heirs v. The President &c. of the Florence Bridge Co. 464. 

22. A subsequent incumbrancer is not bound to pay off prior liens, to entitle him to 
sell the property to pay his debt; but it is competent for him to go into Chance- 
ry to coerce a sale, and after the payment of such liens, obtain whatever balance 
may remain. Chambers etalv. Mauldinetal. 477. 

23. It is competent for a Court of Equity, under some circumrtances, to remove one 
trustee and appoint another in his stead. bid. 

24. A Court of Equity will not'interfere between the parties to a contract, though it 
be executory, where no fraud has intervened, but will leave them toseek the re- 
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CHANCER Y—conrTinvep. 


dress their contract provides for, unless there be some special ground of equita- 
ble interposition—as where in a sale of land the covenants are independent, and 
the vendor cannot make the title and is insolvent. Long & Long v. Brown et 
al. 622. 

25. An allegation that the complainant has reason to fear, and does fear, that the 
defendant cannot make title, and will be unable to respond in damages, is too 
vague, loose, and uncertain to be the basis of any action in a Court of Chancery. 
Ibid. 

26. It is no ground for granting or continuing an injunction to a judgment at law 
that there is a mistake in the description of lands in a bond for title, without alse 
showing that the other party, on application, refuses to correct the mistake. 
Ibid. 

27. Insuch a case, the correction can be made by the adult parties, though infants 
have an interest in the title bond. Jbid. 

28. Aninjunction may be dissolved on the answer of one defendant, if he alone is 
charged with knowledge of the facts. Ibid. 

29. The omission of an administrator to bring forward at the settlement of the es- 
tate, charges against it which he might have preferred, will not axthorize the 
surety to have a re-settlement of the estate in Chancery, although the adminis- 
trator may be insolvent. Williamson v. Howell et al. 693. 

30. When a sum of money is paid in part performance of a verbal contract, for the 
purchase of land, and the purchaser files a bill for specific performance and gen- 
eral relief, the vendor, if he relies on the statute of frauds as a bar to the per- 
formance of the contract, will be decreed to repay the sum received, with intere 
est, although by the void contract it was to be forfeited unless other payments 
were made at other periods. When the defendant elects to consider such a 
contract as void, it is so in all its parts, and the vendor has no equity under such 
circumstances as will authorize an account to be taken of his losses, by reason 
of keeping the premises, contracted to be sold, unoccupied during the time he 
waited for the complainant to perform the contract, nor to have the same deduct. 
ed trom the sum received from the purchaser. Mialhi v. Lassabe. 712. 

31. Where asuit was pending for the foreclosure of a mortgage and a sale of the 
premises, the solicitor of the complainants, with their approbation, received of a 
friend of the mortgagor a part of the debt intended to be secured, agreeing that 
he should pro tanto have a lien on the mortgaged’ property—Held, that the ar- 
rangement made the friend thus advancing money, an assignee in equity, to the 
extent of the sum advanced ; that the mortgajor, or a junior incumbrancer, upon 

taking an account, could not avail themselves of it as a partial extinquishment 

- of the debt ; and further, that the friend was not a necessary party to the bill. 
McMillan et al v. Gordon & Stoddard. 716. 

32. When it is necessary for a partv to a bond, which, by statute, has the force and 
effect of a judgment, to resort toa Court of Chancery for relief against the bond, 
on the ground that it is not binding on him, the question will be considered in 
Chancery, as if it had arisen atlaw, upon the appropriate pleas. In such a case, 
Chancery is the appropriate forum to obtain relief. Gibbs ¢& Labuzanv. Frost 

§ Dickinson. 721. 

33. A denial of the facts of the bill, by a party who is not charged with knowledge 
of them, and who in fact has not knowledge of them, will not cast on the com. 
plainant the necessity of establishing their truth by two witnesses. Ibid. 
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34. Where a judgment at law is enjoined, upon the complainant executing a bond 
with surety, the injunction suspends the lien of the judgment, Mansony 4 Hur- 
tel v. The United States Bank and its Assignees. 735. 

35. An order appointing a receiver in a case in Chancery, and directing an attach- 
ment to issue egainst certain tenants, in possession of a part of the property in 
question, unless they attorned to the receiver within a prescribed time, is not 
such a final order or decree as can be reviewed on writ of error, while the cause 
is pending in the Court of Chancery. Ibid. 

See Vendor and Vendee, 6,7,8. 
See Husband and Wife, 1. 

See Evidence, 12. 

See Trust and Trustee, 3. 

See Public Lands, 3. 


CONSIDERATION. 


See Contract, 2, 11, 12. 
See Vendor and Vendee, 2. 
See Deed and Registration of, 3, 4. 


CONSTITUTIONAL LAW. 


1. The constitutional provision which authorizes one charged with a crime, to be 
heard by himself or counsel, does not confer the right to make a statement of 


facts, independent of, and not warranted by, the evidence. The State v. Mc- 


Call. 643. 
See Statutes, 6. 


CONSTRUCTION. 


See Practice at Law, l4. 
See Bond, 4. 


CONTRACT. 


1. The right of a purchaser of land to have a good title, is a right not growing out 
of the agreement of the parties, but which is given by law. Cullum v. The 
Branch of the Bank of the State of Alabama at Mobile. 21. 

2. This right exists unti! the contract of the parties is determined by its execution 
on the part of the vendur, and when the conveyance has been executed by all 
the necessary parties, then the rule of caveat emptor applies with its utmost 
rigor. Ifthe purchaser is afterwards evicted by a title to which his covenants 
do not extend, he is without relief, either in law or equity. bid. 

3. When the holder of negotiable paper to which there exists an equitable de- 
fence, has-given no consideration for its transfer, but it is held merely as a col- 
lateral security, to secure a debt due from the payee of the paper, it is open to 
the same defence as it it was held and owned by the payee. Quere, as to how 
the case would be if the note was not held merely as collateral security, and a 
new consideration was given either by the discharge of other paper or of other 
parties. Ibid. 

4. A contract in writing, to deliver an article at a particular place, may be modified 
by a subsequent verbal contract, appointing a different mode of elivery. Lang- 
fond v. Cummings § Cooper. 46. 














INDEX. 


CONTRACT—contTinvep. 


5. The terms “ funds current in the city of New York,” mean gold or silver, or 
something equivalent and convertible into the precious metals. Lacy v. Hol. 
brook, Bowman §- Co. 88. 

6. A writing with a scroll in which is written the word “seal,” at the end of the 
name of the party signing it, is not a sealed instrument; unless it appears from 
its bédy that the parties intended to give to it that character. Carter aad Car- 
ter v. Penn. 140. 

7. A promissory note to pay a sum in “ current money of the State of Alabama,” 
is, in legal effect, un undertaking to pay in gold or silver coin. Ibid. 

8. An agreement by D. with W. a contractor for carrying the mail, to carry the 
United States express mail, on a section of ten miles, twice in twenty-four hours, 
for twelve months, for seven hundred dollars, to be paid quarterly, on the per- 
formance of the service, and to be accountable for any “‘ miss mail,” the cause 
of which occurred on that part of the route, is a dependant covenant. Davis v. 
Wade. 208. 

9. The stipulation en the part of D. to be responsible for the injury arising from 
his failure to deliver the mail in time, was merely an agreement to.set off the 
damage resulting from such omission against his compensation, Ibid. 

10. The parties did not contemplate by that stipulation any failures but those acci- 
dental or casual ones which might arise under good management. If, therefore, 
such omissions were frequen‘, there would be a failure on the part of D. to per- 
form his contract, and W. miglit annul the contract and resume the performance 
himself. Ibid. 

11. Wheh a written agreement between the plaintiff and defendant shows that the 
notes sued for were given for the price of an undivided moiety of a tract of land 
and a saw-mill, and which also contains an agreement that a co-partnership 
shall exist in jhe saw-mill, the breach of the contract with respect to the co-part- 
nership, is no defence to the suit for the price of the land, because the agreement 
for the partnership forms no part of the consideration of the notes. Durden v. 
Cleaveland. 225. 

12. When M. in consideration of effects placed in his hands by G. promises J. to 
pay hima debt which G. owes him, and by repeated promises induces him to 
delay its collection for several years, having had ample time to ascertain the suf- 
ficiency of the fund in his hands, he will not afterwards be permitted to resist a 
recovery on the ground of the failure of the fund which was the consideration 
of the promise. McKenzie v. Jackson. 230. 

13: If one man contract with another to serve him as an overseer for a year, and 
i@iés before the expiration of that time, his estate shall not be liable to respond in 
-damages for a failure to serve fur the stipulated period. Givhau v. Dailey’s 
Adm’rz. 336. 

14. Where one man agrees to serve another as an overseer for a year, and in con- 
sideration that he will do so, the employer undertakes to pay a sum in numero, 
the performance of the entire service is a condition preceden: to the right to re- 
cover wages; and if the overseer die during the year, his personal representative 
cannot recover a pro rata compensation for the period heserved. Ibid, 

15. Where B. contracts with K.to build a house for such a price as was customary, 
atid proceeded with the work, and afterwards K. left the State, whereupon P, 
promised verbally to pay B. according to the contract if he would go on and 
finish the work; this promise is collateral, and eannot be enforced under the 
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statute of frauds. Quere, as to how the law would be if the contract between B. 
and K. was repudiated befote the promise by P. Pucket v. Bates. 390. 

16. Where'professional gentlemen agree with their client, that as it could not be 
known what business they would be required to perform, they would receive for 
their services what any gentleman of the bar would consider reasonable, this is 

an agreement to arbitrate, and will not bar an action. The Bank of the State 
of Alabama v. Martin §& Huntington. 615. 

17. Anagreement by counsel to atrend to the litigated business of a Bank, pending 
and to be brought before the Courts, to the end of the then current year, does 
not oblige the counsel to attend to such as are undetermined at the end of the 
year. Ibid. 

18. Upon a refusal to execute the collateral engagement, the principal contract 
might be rescinded, by putting, or offering to p: . the party in statu quo; or it 
might be the foundation of an action for damages for its breach. McNair and 
wife v. Cooper. 660. 

See Sale of Chattels, 1, 2, 3. 


CORPORATIONS. 


1. Although the charter of a Rail Road Company authorizes a sale of the stock of 
a subscriber for the non-payment of calls made thereon, yet an action of assump. 
sit will lie upon his subscription, which is a promise to pay. Carlisle v. The 
Cahawba and Marion Rail Road Company. 70. 

2. Where a legislative act does not per se confer corporate nowers, but contem- 
plates some act to be done by the company, as the election of officersy &c., the 
act required must be done, to entitle the corporation to maintain an action 
against a subscriber for stock—the subscription being made prior to the time of 
the organization for which the charter provided. Ibid. 

3. Where a promissory note was subscribed thus. “A. A. M. President W. & Coosa 
R. R. Company,” the maker when sued may, under the general issue, or a plea 
stating the facts specially, defend himself against an action charging him per- 
sonally, by proving that the note was madé for and on account of the corpora- 
tion designated, in virtue of an authority for that purpose, and so accepted by 
the payee. But a plea under which such a defence is intended to be made, must 
be verified by oath, according to the statute of this State. McWhorter, v. Lew- 
is, use, Gc. 198. 

4. Where an act of the Legislature authorized the building of a bridge by means of 
stock to be subscribed, and after stock to a certain amount was subscribed, au- 
thorized the proprietors of a Ferry at the same place to subscribe their interest in 
the ferry and landings at an amount designated ; if the owner of an interest in 
the ferry, &c., refuse to subscribe it, after the requisite amount of stock was ta- 
ken, and the bridge is afterwards erected, his heirs cannot come in as stock 
holders, but will be concluded by the refusal of their ancestor. White's Heirs 
v. The President &c. of the Florence Bridge Co. 464. 

5. A company was incorporated with a capital of one million of dollars, to be paid 
in, in cash, and such other money as it might receive in trust, one half of which 
capital of one million, it was required to invest in bonds or notes secured by mort- 
gage on land within the State of Alabama, and the remaining half of the capita, 
stock, together with the premiums and profits received by the company and the 
monies received in truet, might, in the discretion of the company, be invested in 
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stocks—loaned to any city, county, or company—or be invested in such real or 
personal securities, as it might deem proper—Held, that the company could 
not lend its credit, by making bonds to fall due in future, and exchange such 
bonds for the bonds of an individual for the same amount; and that the bond so 
taken was void. Smith v. The Alabama Life Insuranee and Trust Co. 558: 


6. Where the charter of a corporation authorized to lend money, enacts that c »rtie 
fivates of stock shall be assignable on the books of the corporation, under such 
regulations as the Board of ‘Trustees shall establish, it is competent for the trus- 
tees to declare by a by-law, that ‘* No stockholder shall be permitted to transfer 
his stock of the Company while he is in default.’ Cunningham v. The Alaba- 
ma Life Insurance and Trust Company. 652. 

7. An indebtedness by note comes within the prohibition of a general by-law, 
which deciares that stock shall not be transferred so long as the holder is indebt- 
ed tothe Company. Jbid. 

8. Stock owned by an individual in an incorporated company, cannot be subjected 
to the payment of his debts by garnisheing the corporation. Planters and Mzr- 
chants Bank v. Learens. 753. 

9. A corporation can answer process of garnishment only under its common seal. 


Ibid. 
COURT, CHARGE OF. 


1, When the record shows good and bad pleas, upon all of which issues are join- 
ed to the country, and evidence is offered which supports the bad pleas only, it 
is no error for the Court to refuse to instruct the jury that the defendant is enti- 
tled to a verdict. ‘The proper course in such a case is for tha defendant to re. 
quest the Court to charge that a verdict ought to be returned for him on the plea 
proved. Cullum v. The Branch of the Bank of the State of Alabama at Mo- 
bile. 22. 

2. The statement of the evidence shows, that a custom upon a particular river 
was proved, and the Court refused to charge that usage by one boat would not 
constitute acustum. The refusal is proper, because no foundation for the charge 
appears from the evideice. Langford v. Cummings & Cooper. 46. 

3. Two contracts in evidence before the jury, and a charge is requested on one as- 
pect of the case, and given with the explanation that the question is not involved, 
and directing the attention cf the jury to the other question, is not error. Ibid, 

4. It is the duty of a Court, when a proper charge is requested, to respond directly 
to the charge asked for, and the refusal to give an appropriate charge cannot be 
‘justified by afterwards giving one less extensive, but equally free from error. 
Maynard § Co. v. Johnson. 116. 

5. When a cause is submitted to a jury on two counts of a declaration, one of 
of which is bad and the other good, and the evidence sustains the bad count only, 
it is not error to refuse to charge that the plaintiff is entitled to recover generally. 
If the plaintiff wishes a verdict on such evidence, he must request the Cocrt to 
charge the jury that he is entitled to a verdict on that count only to which his 
evidence applies ; the evidence showing no legal cause of action. Upson v. Aus. 
tin. © 124. 

6. When charges are requested and refused by the Court, and no evidence is sta- 
in the bill of exceptions, connecting the charges with the case, they will be 
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COURT, CHARGE OF—cont:nvep. 


deemed abstract, and their correctness will not be reviewed. Hollinger v, 
Smith. 367. . 

See Evidence, 26. 

See Practice at Law, 27. 


COURT, SUPREME. 
See Practice at Law, 16. 
CRIMINAL CASES, AND PROCEEDINGS IN. 


1, The expiration cf the term of a Court operates, ipso facto, to discharge a jury 
who are deliberating upon the case of oae indicted for a capital offence, and the 
recital of the facts un ,he record cannot prevent a second trial; nor will errors of 
law in empannelling the first jury, entitle the prisoner to a discharge from the 
prosecution. Lore v. The State. 173. 

2. Where, after the commission of a crime, the law in respect to grand and petit 
jurors is inodiiied by the legislature, and the State and accused are each entitled 
to a greater number of chalienges, the trial will be had according to the new 
law. IJhid. 

3. A Court organized under the act of 1832, “to provide for the speedy trial of 
slaves and free persons of colur,” ceases to possess the power to proceed further ~ 
in the case subinitied to it afier it has tried the accused and pronounced the 
judgment of acquiitai or condemdation ; consequently if its judgment is errone- 
ous, aud reversed by a higher Court, the case should not be remanded, but if 
further proceedings are proper, it sould be tried de novo. The State vy. Abram. 
272. 

4. When one of the Justices of the Peace composing a Court, organized under the 
act of 1832, for the trial of slaves, withdraws from the Bench after the trial is 
entered ‘pon, and his place is supplied by another, and for that cause a judgment 
of condemnation is reversed, the prisoner cannot be said to have been in jeopar- 
dy, and he may be tried again ; and this although the judgment of reversal does 
not award a venire facias de novo. Ibid. 

5. The act of 132, in providing a tribunal for the trial of slaves, &c. does not ex- 
clude the jurisdiction of the Circuit Court in such cases, which is conferred by 
the constitution itself. Ibid. 

6. Where several persons are indicted and found guilty of a conspiracy, a’ motion 
in arrest of judgment will be entertained at the instance of any one or more of 
them, although the others are notin Court, and may have actually escaped from 
custody. The State v. Covington et al. 603. 

7. The breaking cpen the shutters of a window, and protruding the hand within 
them, is not such an entry as will constitute the crime of burglary, if the sash re- 
main down, and the glass is not broken, so as to permit a violation of the se- 
curity of the house. The State v. Mc Call. 643. 

8. The constitutional provision which authorizes one charged with a crime, to be 
heard by himself or counsel, does not confer the right to make a statement of 
facts, independent of, and not warranted by, the evidence. Ibid. 

9. Where the undertaking of sureties was for the appearance of their principal to 
answer the charge of the State against him, on his failing to appear, the recogni- 
zance was forfeited, and it was not necessary to call the sureties to produce their 
principal. The State v. Hinson et al. 671. 
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10. A judgment rendered on a forfeited recognizance must follow the condition ; if 
that is joint the judgment must be joint also. Ibid. 
11. A judgment cannot be rendered against the sureties to a recognizance for a 


larger sum thanthe penalty. Ibid. 








COVENANT. 


1. An action of covenant may be maintained on an attachment bond. Hill v. 


Rushing and Wood. 212. 
See Contract, 8, 9, 10. 


DAMAGES. 


1. The measure of damages to which an Attorney is liable for failing to perform 
his undertaking with his client, is the loss which bas resulted from his negli- 
gence. Mardis’ Adm’rs. v. Shackleford, 494. 

2. Upon a refusal to execute the collateral engagement, the principal contract might 
be rescinded, by putting, or offering to put, the party in statu quo; or it might be 
the foundation of an action for damages for its breach. McNair aud Wife v. 
Cooper. 660. 

3. The measure of damages in an action fora breach of a warranty of title on the 
sale of personal property, cannot exceed the damages sustained by the vendee. 
Salle v. Light’s Ex’rs, use, - 700. 

See Vendor and Vendee, 13 
See Evidence, 36. 


DEED AND REGISTRATION OF. 


1. The act of 1828, [Digest 208, §5,] which avoids all deeds of trust of personal 
property as against creditors and subsequent purchasers, unless recorded within 
thirty days, does not extend to a deed of trust assigning choses in action as secu- 
rity fora debt. McCain v. Wood. 258. 

2. A deed assigning ‘‘all debts due to the grantor from persens in the State of Al- 
abama for medical services,” without any schedule of names or sums, is not void 
for uncertainty. Ibid. 

3. When a deed of trust expresses a legal consideration, it is not void per se be- 
cause the amount of debts, &c. assigned by it is not set out or the names of the 
debtors specified. Ibid 

4. When the contest is between a creditor and a grantee of a trust deed to secure 
another creditor, the consideration of the deed must be shown, and it is not 
proved by the recitals in the deed, or by the admissions of the grantor at the 

_ time of its execution. bid. ; 

5. Where a father conveys all his estate to, his son, under circumstances whick 
possibly might lead to the conclusion that a trust was intended for the grantor, 
but the transaction is free from fraud, the deed cannot be avoided or personal 
property conveyed by it recovered, in a courtof law. Morris v. Harvey. 300. 

6. If the conveyance under such circumstances express a consideration which was 
never paid, or if the same was in fact paid, these circumstances will not, as be- 
tween the parties, avoid the deed. Ibid. 

7. A deed of assignment made by a debtor conveying his property to a trustee, 

with power to collect and sell and apply the proceeds to the payment of certain 

crecitors; first, those named in schedule B. according to the order in which they 
were set down ; second, those enumerated in schedule C. pari passu, and with. 
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out priority or partiality, and lastly all other persons having legal demands agains, 
the debtor—and also giving tothe trustee the power and discretion of departing 
from such order and enumeration, if by such departure any compromise or set. 
tlement could be effected, advantageous to the debtor or his creditors—declared 
void, because made with the intent to delay, hinder and defraud creditors—and 
that such intent was apparent on the deed. Gazzam v. Poyntz. 374. 

. A deed of assignment can be sustained, only where the property conveyed by 
the deed is bona fide devoted to the payment of the creditors, without stipulating 
for any benefit to the debtor, and where the equitable interests of the creditors 
are fixed and determined by the assignment itself. Jbid. 

9. The act of 1828, [Aik. Dig. 208, §5,] requiring deeds and conveyances of per- 
sonal property to be recorded, applies to mortgages of personal property. Ma- 
gee v. Carpenter. 469. 

10. Deeds conveying personal property may be admitted to record on the oath of 
one witness, where there is but one to the deed. Ibid. 

See Fraud, 3. 

See Partners and Partnership, 3. 

See Trust and Trustee, 1. 

See Ejectment and Trespass To try Title, 2, 


DEMURRER TO EVIDENCE. 


1. In a demurrer to evidence it was stated that the Cashier and assistant Cashier 
deposed that they believed, and had no doubt, that notice of non-payment of a 


bill was deposited jn the post office, directed to the drawer; that their belief did 
not arise from any recollection of the fact, as connected with the bill sued on, 
but from the course of business of the Bank—it was held that from this evidence 
ajury might properly infer that the usual course of business of the Bank furnish- 
ed sufficient facts to warrant this belief; and if the party against whom such evi- 
dence is offered omits to inquire what this course of business is, h2 will not after- 
wards be heard in asserting that nothing is proved by it. Carson v. The Bank 
of the State of Alabama, 148. 

2. Oa a demurrer to evidence all reasonable presumptions are made against the 
party demurring ; and the Court is not bound to render judgment in conformi- 
ty with what should have been the verdict of the jury, but with what it legally 
could have been. Dearing, Sink ¢ Co. v. Smith ¢ Wright. 432. 

3. Where two persons named D. were sued as partners with S one of them with 
S. submitted to a judgment by nil dicit, and the other denied making the note 
sued on; on the trial of the cause a witness stated that “he had always under- 
stood that Mr. D. was a member of the firm,”— Held, that this evidence was suf- 
ficient on a demurrer to evidence to authorize the inference that the Mr. D. who 
had pleaded was the one to whom the witness referred. Ibid. 

4. It will not be intended, in the absence of all proof, (even against a party de- 
murring to evidence,) that a sheriff returned an execution placed in his hands, 
before the time when, by law, it was returnable. Woodward v. Harbin. 534. 


DEPOSITION. 

1. An affidavit that “‘ some” of the witnesses of the plaintiff reside out of the limits 
of the State, is not sufficient to authorize a commission to issue to take deposi. 
tions. Lesne v. Pumphrey. 77. 
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2. When the Clerk omits to state what notice shall be given to the adverse party, 
of the time and place of taking it, the deposition cannot be read unless the party 
offering it prove that the notice actually given was sufficient. Ibid. 

3. It is not a sufficient cause to suppress a deposition that the certificate of the 
commissioner omits to show that it was taken within the hours named in the 
commission—reciting that pursuant to the commission the witness was caused 
to come before the commissioner on the day named in the commission. Sand- 
ford & Cleaveland v. Spence. 237. 

4. Asecond deposition may be taken witout leave of the Court first obtained for 
that purpose, but cannot be read tothe jury but by leave of the Court, which 
would not be given but upon a proper showing, and also producing and con. 
fronting the first with the second deposition. Such permission is matter of dis- 
cretion, and cannot be reviewed in this Court. Hester, Wilson, White ¢ Co. 
v. Lumpkin. 509. 

. Adeposition taken upon an affidavit that the witness is about to leave the State 
cannot be read on the trial of the cause, if the witness does not carry his purpose 
into effect, but remains within the State. The Commercial Bank of Columbus 
v. Whitehead. 637. is 

6. A deposition cannot be read which the Commissioner certified was taken on 
the second day of November, the commission requiring it to be taken on tue first 
day of November. Nor will the defect be aided by the proof of a, witness that 
he received the deposition on the first day of November, but did not know when 
it was taken. Collins v. Fowler. 647. 

See Evidence, 19. 


DETINUE. 


1. Where an action of detinue is brought against two, and a verdict is found against 
one, and in favor of the other, in the absence of any thing in the record to show 
the character of the caption and detention, they may, on error, be intended to be 
tortious, and a judgment according tothe finding be sustained. Salter v. Pearce, 
669. 


DOWER. 


1. The statute in relation to the manner of obtaining and assigning dower, is cu- 
mulative, and does not exclude all other modes} and an assignment of dower, 
though irregularly made, to which the wife has given her assent, is obligatory 
upon her ; especially if she takes possession of the land allotted to her, and there 
is no evidence that she has been overreached by fraud. Johnson, Adm’r, et al 

_v. Neil and Wife. 166. 

2. As the widow holds her dower from her deceased husband, or rather by ap- 
pointment of law, it is not indispensable to the validity of its assignment that it 
should be made by deed or instrument in writing. Ibid. 

3. The widow of an intestate is entitled to dower in the lands of which her hus- 
band died seized, notwithstanding the administrator may have reported his es- 
tate insolvent. Allenv. Allen’s Adm’r. 556, 


EJECTMENT AND TRESPASS TO TRY TITLE. 


1. The act for the relief of tenants in possession against dormant titles, [Dig. 652,} 
gives a cumulative remedy, and does not repeal the common law rule; therefore 
when a defendant in an action of trespass to try titles, is in possession, under 
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EJECTMENT AND TRESPASS TO TRY TITLE—conrinven. 


color of title, and is not a mere trespasser, he is entitled to set off the value of the 
permanent improvements against the value of the use and occupation. Holling. 
er v. Smith. 367. 

2. Where a map is refe rred to in a grant or deed, as indicating what is intended to 
be conveyed, it is considered as a part of the conveyance, and may be referred to 
for the purpose of aiding in the identification of the land, showing its form, loca. 
tion, &c. Doe ex dem Miller v. Cullum. 576. 

3. Whether a monument, or boundary referred to in a conveyance, is identical with 
that found upon the ground, and which is supposed to answer to it, is when dis. 
puted, a question of fact for the jury. Ibid. 

4. It cannot be assumed as a legal conclusion, because a plot accompanying a sur- 
vey, and which traces its lines, seems to indicate the point of beginning to be at 
or near the mouth of a branch running into a navigable stream, that, therefore, 
the mouth of the branch shall ever after be regarded as the starting point in ad. 
measuring the land, or ascertaining its locatfon. Ibid. 

5. A plaintff in ejectment must recover on the strength of his own title, and if 
that is not sufficient to enable him to maintain the action, it is unimportant~what 
the title of the defendant is. Brock et al v, Yongueet al. 584. 

6. When the plaintiff in ejectment claims by a sale under execution, it is not ne- 
cessary that he should deduce a regular chain of title subsisting in the defendant 
in execution ; it is sufficient if he shows a legal title in the defendant at the time 
of the rendition of the judgment. bid. 

7. The judgment in ejectment is binding only on the parties thereto and their pri- 
vies; and one whose possession is distinct frem that for which the action is 
brought, cannot be ousted by an execution. But the defendant by a transfer of 
his possession pendente lite, cannot defeat the action; the plaintiff, notwith. 
standing, may proceed to judgment and eject the assignee. Howard and Hol. 
man v. Kennedy's Exe’rs. 592. 

8. Where under a judgmert by default against the casual ejector, a person in pos- 

* session who was a stranger to the proceeding, and claiming under a title prima 

facie valid, distinct from and disconnected with the plaintiff’s, is ejected, the 
judgment and execution may be set aside, and the person thus ousted let in to 
defend the action. Ibid. 


ERROR AND WRIT OF. 





1. When a party pleads specially facts which may be given in evidence under the 
general issue, which is also pleaded, if the Court should erroneously sustain a 
demurrer to the plea, the judgment will not be reversed for that cause, as no in- 
jury is caused thereby. McKenzie v. Jackson. 230. 

2. Where the service of notice of a suggestion was effected on the sheriff only, and 
the judgment entry recites that ** the defendant came by his attorney,” &c. and 
a judgment is rendered on verdict against “ the defendant,” the inference is, that 
the sheriff is the party against whom the recovery is had; and his sureties can’t 

* join with him in the prosecution of a writ of error. Garey et al v. Wood. 296. 

3. An order declaring that a previous order had been complied with, and adjudg- 
ing that thé cause to which jg relates be stricken off che docket, is not revisable 
on writ of error; but if injustice results from it, the. appropriate remedy is by 
writ of mandamus. Stephensonet al v. Mansony. 317. 

4. The mother of a bastard child should not be made a party toa writ of error 
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ERROR AND WRIT OF—contincvep. 


prosecuted by the father, but the Judge of the County Court, who is considered 
as the legal plaintiff in the judgment, should be made the defendant. Trawick 
v. Davis. 328. 

5. A garnishee who has answered and admitted an indebtedness to the defendant 
or some one else equal to the amount of the recovery against him, may, not- 
withstanding, sue out a writoferror. Fortune v. The State Bank. 385. 

6. A judgment rendered by default against a garnishee, on the third day of the 
term to which he is summoned, is erroneous and will be reversed on error. 
Randolph v. Peck ¢ Co. 389. 

7. A decree of the Orphans’ Court was rendered between the same parties, that a 
certain sum be paid by the one party to the other as guardians, &c. that another 
sum be paid them for services, and that a farther sum be paid them for monies ad. 
vanced, and concludes by ordering that execution issue for these several sums— 
Held, that a writ of error which proposes to revise the decree in respect to one 
only of the sums adjudged to be paid, cannot be sustained ; but to authorise an 
appellate Court to take jurisdiction the entire decree should be brought up. 
Booker’s Ex’rs. v. Jemison and Stewart. 408. 

8. A second deposition may be taken witout leave of the Court first obtained for 

"that purpose, but cannot be read tothe jury but by leave of the Court, which 
would not be given but upon a proper showing, and also producing and con- 
fronting the first with the second deposition. Such permission is matter of dis- 
cretion, and cannot be reviewed in this Gourt. Mester, Wilson, White & Co. 
v. Lumpkin. 509. 

9. When a motion by one, who shows prima facie that he was illegally disposses- 
sed under a judgment and execution in ejectment, has been made to set the same 
aside, is overruled, the plaintiffs the motion may prosecute a writ of error. How- 
ard and Holman v. Kennedy’s Ez’rs. 592. 

10. An order appointing a receiver in a case in Chancery, and directing an attach- 
ment to issue against certain tenants, in possession of a part of the property in 
question, unless they attorned to the receiver w' hi» a prescribed time, is not 
such a final order or decree as can be reviewed on writ of error, while the Gause 
is pending in the Court of Chancery. DMansony and Hurtell v. The United 
States Bank and its Assignees. 735. 

See Court, Charge of, 1. 

See Pleading, 16. 

See Practice at Law, 24, 27. 
See Lien, 2. 


ESTATES OF DECEASED PERSONS. 


1. When Commissioners appointed by a Judge of the Supreme or Circuit Court to 
settle an estate in which the Judge of the Connty Court is interested, act under 
the appointment, the record of the County Court should set out the commission 
under which they assuine to act. Woodruff v. The Bank of the State of Ala- 
bama etal. 292. 

2. Such Commissioners are invested with all the powers appertaining to the Coune 
ty Judge with reference to the estate committed to their supervision. Ibid. 

3. They are authorized to make a final distribution of the assets among the credi- 
tors, and to render a decree for the amount due to each person. Ibid. 

4. When sucha decree is made, ashort stay of execution may be allowed to give 
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ESTATES OF DECEASED PERSQNS—continvep. , 


the administrator the opportunity to pay the several creditors, without incurring 
the costs of an execution. bid. 

5. The County Court, on the final settlement of an estate, has no jurisdiction to 
render judgment against any person but the representatives of the estate to be 
settled. Jones and Connor v. Jemisonand Stewart. 632. 

6. To constitute fraud in the settlement of an estate, the legatees or those interest- 
ed in it, must collude with the administrator, Wéilliamson v. Howell et al. 
693. 

See Executors and Administrators, 6. 
See Dower, 3. 
See Sureties, 6, 7. 


EVIDENCE. 


1. In order to charge the husband with knowledge of a fact, it is not permissible to 
shew that it had been spoken of. in his family, and before his wife; especially if 
he had no such interest in the matter as to warrant the conclusion that the wife 
repeated to him what she had heard. Odenv. Stubblefield. 40. 

2. The declarations of a person in respect to personal property, of which he is in 
possession, are admissible as part of the res geste. Ibid. 

3. In slander, the words charged to have been spoken, or at least some of them, 
must be proved to have been spoken precisely as laid, and it will not be suffi. 
cient to prove the speaking of words of equivalent import. Williams and Wife 
v. Bryant and Wife. 44. 

4. The charge in the declaration, that a woman was called “a whore,” is not es. 
tablished by proving that she was called **a strumpet.” Ibid. 

5. The belief a witness is not evidence, but if his impressions are stated and not 
excepted to, nor any charge requested with respect to such testimony, there is no 
question raised on the record. Langford v Cummings ¢ Cooper. 46. 

6. Evidence of an offer un the part of the defendant in execution to transfer his 
property to another for the purpose of delaying creditors, cannot be given in evi- 
dence to affect the claimant who subsequently purchased the same property from 
the defendant in execution. Odenv. Rippetoe. 68. 

7. Nor is such evidence admissible with the limitation that it shall onlv affect the 
claimant, if subsequent evidence will authorize the jury to infer that the claimant 
received the property uader the same circumstances, Ibid. 

8. When legal testimony is united with, and offered together with illegal testimo- 
ny, as a whole, although the Court may do so, it is not bound to separate the 
good from the bad but may reject the whole. Smith et als v. Zaner et als. 99. 

9. The orisinal record of a suit is competent evidence, although an exemplified 
copy would have been sufficient. * Lawsonv. Orear. 156. 

10. Proof by the grantee of a deed that he deposited it in the post office, directed to 
another, at a different office, and this person deposes that he never-received it— 
afterwards application is made personally to both the post offices, and also to the 
General Post Office by letter, and the deed is not found, this is sufficient to let 
in secondary evidence. McRae, Adm’r. v. Pegues, Adm’r. 158. 

11. Parol evidence of the contents of a deed 1s improper, when it is shown that the 
party offering is in possersion of a true copv. Ibid. 159. 

12. A bill in equity is not evidence of the facts stated in it against the complainant, 
unless sworn to by him. Durden v. Cleaveland. 225. 

13. Where a motion is made to exclude all the testimony given by a witness, @ 
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EVIDBENOSE—continvep. 


part of which is admissible, the Court is not bound to distinguish the legal from 
the illegal evidence, but may overrule the motion in toto. Hrabowski’s Ez'rz. 
v. Herbert, Daniel g Co. 265. 

14. The admission of record by the plaintiff that the suit is brought for the use of 
another, has no effect against the defendant in the action except toexclude ad. 
missions made by tne nominal plaintitf pending the suit. Brown v. Foster: 282. 

15. Books of accounts kept by a deceased clerk, and other entries or memoranda, 
made in the course of business or duty, by any one who would at the time have 
been a competent witness to the fact which he registers, are admissible evidence ; 
and where the book or memoranda in which the entry is made, is lost, then a 
copy, supported by the oath of the party who copied it, is admissible. Batre v. 
Simpson. 305. 

16. An administration bond is an official document appertaining to the adminis- 
tration, and cannot be removed from the office of the Clerk of the Orphans’ Court, 
without a breach of his official duty -when necessary to be given evidence 
an examined copy, or one verified by the certificate of the proper officer, is suf- 
ficient, without producing or accounting for the original. Millerv.Gee. 359. 

17. Admissions of the owner of a note that it has been paid, may be grven in _evi- 
dence in a suit brought for the use of another, it not appearing that he had any 
interest in the notes when the admissions were made. Remy, use, ¢-c. v. Duf- 
fee. 365. 

18. A custoin that the merchants of Mobile retain bills and notes paid by them for 
their country customers, until the end of the year for settlement, may be given 
in evidence. Ibid. 

19. It is competent for a merchant to establish an account by proof that the entry 
on his book is in the handwriting of a deceased clerk, who is proved to have 
been correct and accurate in making his charges; and where a deposition pro- 
fesses to set out an exact copy «f the entry, as thus, ** 500 dox. cut glass beads, 
a 30 cts. $109,” it is evidence to show that at least one hundred dollars was 
due for the articles charged ; the plaintiff claiming only that sum by his declara. 
tion, the fair ir ference is, that the sale was made at twenty cents the dozen, and 
the mistake was made by the «onmissioner or scrivener who wrote the deposi- 
tion. Everly v. Bradford. 371. 

20. A declaration fur an injury tu cattle is not supported by evidence of injury done 
to mules. The term cattle, in its usual and ordinary acceptation in this State 
does not include mules. Brown v. Bailey. 413. 

21- One who signs a note on behalf of a steamboat and its owners, is a competent 
witness to show that his principals were indebted tothe payee. Childress et al 
v. Miller, use, G-c. 447. 

22. J. S. declared against the defendants for tht negligence of their intestate in fail- 
ing, as an Attorney at Law, to collect ‘sundry notes and accounts,” and offered 
in evidence a paper subscribed by the intestate, which is in these words— 
* Notes sent Philpot for Smith’s horse, (here the notes are described, by stating 
the names of the .nakere and their amounts.) ‘Left with me F. & H’s. note 
for $70, due on the Ist January, 1829, tobring suiton.” Held, that this paper 
unexplained by other proof, was irrelevant and inadmissible; but under the 
count for money had and received, the acknowledgement that F. & H's. note 
was left with the intestate was admissible as a link in the chain of testimony 
necessary to show its amount, or the plaintiff’s title to the money collected 


thereon. Mardis’ Admr’s. v. Shackleford. 494. 
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EVIDENCE—conrinucp. . . 


23. Where evidence is adduced which is pertinent, but insufficient, the party against 
whom it is offered, should ask the Court to instruct the jury as to the application 
ana legal eflect of the testimony, instead ot objecting to its admission. Ibid. 

24. Where an objection is made to the admission of a writing, part only of which is 
inadmissible, the Court is not bound to distinguish between the different parts, 
but may overrule the objection in toto. Ibid. 

25. If the subscribing witness to a bond be dead, proof of the handwriting of the 
obligor is admissible to establish its execution. * Ibid. ; 
26. The official bond ofa sheriff is a public document, which may be proved by a 
copy, certified by the Clerk of the County Court, in whose office it is directed by 
law to be deposited ; it is no objection to the authentication that the attestation 
was made by the Clerk through his deputy, who certified the copy under his 
private seal, affirming that the public seal was lost or mislaid. Godbold et al v, 

The Planters and Merchanis Bank at Mobile. 516. 

27. Whether a monument, or boundary referred to in a conveyance, is identical with 
that found upon the ground, and which is supposed to answer to ityis when dis. 
puted, a question of fact for the jury. Doe ex dem Miller y. Cullum. 576. 

28. It cannot be assumed as a legal conclusion, because a plot a¢companying a sur- 
vey, and which traces its lines, seems to indicate the point of beginning to be at 
or near the mouth of 4 branch running into a navigable stream, that, therefore, 
the mouth of the branch shall ever after be regarded as the starting point in ad. 
measuring the land, or ascertaining its location. Ibid, 

99. The act of 1806, makes a legatee a competent witness to establish a will by 
declaring his legacy to be void. Perkins vy. Windham. 634, 

30. The maker of a prom‘ssory note is not a competent witness for the defendant 
who had indorsed it for his accommodation, in a suit by the holder against such 
indorser, without a release.for the costs of the suit. The Commercial Bank of 
Columbus vy. Whitehead., 637. 

31. The reasonableness of the charge of a physician cannot be established by a 
witness proving what the same physician had charged huuw in a similar case. 
Collins v. Fowler. 647. ’ 

32. Where there is a parol executory agreement, made at the time of the execution 
of a note, if the collateral contract be not executed, it cannot be given in evi- 
dence to defeat the actionon the note. MeNair and Wife v. Cooper. 660. 

33. A witness proved that he had purchased a tract of land from the plaintiff’s tes- 
tator, and proposed to sell it to the defendants, who refused to buy the Jand un. 

less the notes to be given for the purchase could pass into the possession of the 
Selma Rail Road Company, which was indebted to them; ‘that this conversation 
was afterwards communicated by witness to the testator of the plaintiffs, who said 
that the notes of defendants would answer his purposes as cash, in payment of 
his stock to the Rail Road Company. Held that this testimony was irrelevant, 
on the ground that it did not tend to show what the contract really was, which 
the parties subsequently made. Jbid. 

34. The cases of Murchie v. Cook & McNab, 1 Ala. 42; of Simonton v. Steele, id. 
357 ; and of Honeycut v. Strother, 2 ib. 135, examined and explained. Jbid._ 
35.. When a claim is interposed by a trustee, for the wife, the husband is not a com- 

petent witness. JIallv.Dargan. 696. 

36. In an action dy the vendee of personal property against the vendor upon a war- 
ranty of title, a judgment against the vendee at the instance of a third person, 
claiming to be the rightful owner, of which suit the vendor had no notice, is not 
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EVIDENCE—conTINUvED. 


evidence to prove that the title of the latter was defective. But it seems, that 
such judgment is admissible to prove the amount of damages recovered ; and is 
conclusive of the invalidity of the vendor’s title, if it was obtained without 
fraud or collusion, upon notice given to him of the pendency of the action. Salle 
v. Lighi’s Ez’rs, use, gc. 700. 

37. An agent who purchases goods for his principal, which are, without the consent 
ot the agent, seized by the sheriff, by virtue of an execution against the agent, in 
favor of a third person, and sold to satisfy the judgment, is a competent witness 
in a suit by the principal against the sheriff for the trespass. Bush v. McGee. 
710. 

38. When two or more persons have a common object in view, the deelarations of 
one, in the presence and hearing of all, in furtherance of the common purpose, 
and uncontradicted by them, must be considered as the declaration of all._— 
Therefore when L. against whom four judgments had been obtairied, and exe- 
cutions issued thereon, went to the Clerk’s office with two other persons, as his 
intended sureties to obtain writs of error to the Supreme Court, and to execute 
bonds to supersede the executions, which the Clerk commenced preparing by 
proceeding to fill up the blanks kept in the office for that purpose, when L. in- 
terposed, and in the presence and hearing of his sureties, stated that he had not 
time to wait until the bonds were filled up, and requested that they might be ex- 
ecuted in blank, by him and his sureties, which was accordingly done. and a 
statement handed to L. that the executions were superseded—Held, that this 
was an express authori/y to the Clerk to fill up the blanks in the bond, both on 
the part of the principal arid the sureties. Gibbs g- Labuzan v. Frost ¢& Dick- 
inson. 720. 

See Chancery, 9, 10, 11, 13. 

See Bills of Exchange and Promissory Notes; 4. 
See Husband and Wife, 2. 

See Sheriff and Sureties, 3, 12. 

See Partners and Partnership, 1. 

See Forcible Entry and Detainer, &c. 8. 

See Demurrer to Evidence, 3. 

See Ejectment and Trespass to Try Title, 2, 6, 


EXECUTION, WRIT OF. 


1. Where writs of fieri facias against the same defendant are at different times 
placed in the sheriff's hands, who levied them simultanegusly on all the defen- 
dant’s property in his reach, but did not sell under either, if the property is only 
sufficient to satisfy those, the lien of which had first attached, the sheriff is not 
liable to judgment at the suit of a plaintiff in one of the junior fi. fa’s, upon a sug. 
gestion that the money could have been made thereon by due diligence. Smith 
etals v. Hogan. 93. 

2. Where a fieri facias is received by a sheriff, before his term of office expires, 
and without any action thereon by him, is handed over to his successor, the latter 
must execute the writ. Zawsonv. Orear. 156. 

3 The Marshal of the United States is not liable to a surety for omitting to levy on 
the property of his principal, or for making a false return of no property, although 
by the omission to levy the surety is eventually compelled to sati=fy the judgment. 
The Marshal owes no duty ‘at common law to the surety, and therefore is not 

responsible tohim. Gregg v.Crawford. 180. 
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EXECUTION, WRIT OF—continvep. 


4. Under the statute directing the sheriff or other officer having an execution against 
more than one, to levy upon the property of the principal in the first instance, 
the officer is not’ liable to an action at the suit of the surety, for an omission to 
levy on the property of the principal, unless the statutory affidavit is made by 
the surety. Ibid. “a 

5. The sheriff having an execution against G. entered thereon a fictitious levy of 
a slave, as the property of G. when, in fact, there was no such slave in existence, 
and took from G. a forthcoming bond, with F. & B. as his sureties for the deliv- 
ery of the slave at a stipulated time. The bond being returned forfeitéd, and 
execution having issued thereon against the principal and sureties—Held, that 
the eureties could not be relieved in Chancery because the levy was fictitious. 
Mead et als v. Figh ¢ Blue. 279..- 

6. An execution issued on a judgment which the sheriff has discharged by paying 
the amount to the plaintiff in execution 1s not void, but may be set aside by the 
defendant in execution as having irregularly issued. If he omits or declines to 
do so, no une else can take advantage of it. Fournierv. Curry. 321. 

7. When an execution on a judgment has been sued out within a year and a day 
afier its rendition, and raturned nulla bona, it is not irregular to issue another 
execution after a lapse of eight years. Scull ». Godbolt. 326. 

8. Where the owner of a freehold, by a parol agreement, permits another to have 
a house which he had erected, to do with as he will, and witha view to its sev- 
erance from the freehold ; by thjs agreement the house becomes a chattel, and 
may be levied on and sold as the property of him who is invested with the own- 
ership. Fosterv. Mabe. 402. | 

9. Itis the duty of the sheriff to have personal property present at the time and 
place of sale, but if this is nut done, and a sale made, the property being absent, 
the sale is not void, but the purchaser acquires the title, subject to be divested by 
the order of the Cuurt from which the execution issued, setting it aside. Ibid. 

10. A judgment was rendered against B. W. by a Justice of the Peace, who made 
an entry on his docket thus, ** Stayed sixty days, R. H. Ware security ;” an exe- 
cution issued against B. W. and R. H, W. which was levied on B. W’s proper- 
ty, and a forthcoming bond executed with, R. H. W. as surety; afterwards an 
execution issued on the furthcoming bond, and was levied on R. H. W’s pro. 
perty—Held, that although there was no stay bond, and the first execution was 
void as to R. H. W. yet it would not be avuided so as to affect the levy on B. 
W’s property ; and consequently the execution issued on the forthcoming bond 
would not be set aside. Gilleland, use, Gc. v. Ware. 414. 

11. In general it is irregular tv sue out a second execution when a sufficient levy 
has been made which remains undisposed of, in consequence of a forthcoming 
bond; but such a bond is not a satisfaction of the judgment, and if the condi- 
tion is broken, the plaintiff may sue out a new executiun on the judgment, or 
against the defendants to the same and the sureties on the bond. Quere, how 
far the lien of the judgment or first execution is continued or destroyed. Hop- 
kine v. Land. 427. 

12. By statute, a plamtiffis authorized to sue ovt more executions than one, but at 
his own cost ; whenever therefore a forthcoming bond is forfeited and it is ne. 
cessary to run executions to different counties, he may sue out one execution 
against the defendants to the judgment, and another against them and the sure- 
@iesto the bond. Ibid. E 
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EXECUTION, WRIT OF—conrinvuen. 


13, The right of a mortgagor of slaves to the possession before default made may 
be sold under execution. Jageev. Carpenter. 469. 

14. A levy ‘and seizure by the sheriff of goods sufficient to satisfy the execution will 
as it respects the defendant in execution, be a satisfaction, although the goods be 
wasted by the sheriff. Campbell, use, g-c. v. Spence et al. 543. 

15. When a levy is made on propertv sufficient to satisfy the execution, and the 
plaintiff directs the sheriff to leave it with the defendant on his promise to have it 
forthcoming on the day of sale, and it is not so delivered, such levy will be re. 
garded as a satisfaction of the execution as it respects junior judgment creditors, 
Ibid. 

16. A levy and sale under a senior execution, will be considered a satisfaction as it 
respecis a junior execution subsequently levied on-vther property of the defen. 
dent, although the sheriff may make a misapplication of the money, and the 
plaintiff in the senior execution wil! be remitted to his claim against the sheriff. 
Ibid. 

17. A writ of execution should be made returnable to the term of the Court next 
succeeding its teste when issued more than fifteen days previous to the return 
day of the next succeeding term ; but if issued when there is a less number of 
days, it should then be made returnable to the next succeeding term thereafter. 
Harredl et al v. Martin, Pleasants G- Co. 650. 

18, Where an original fi. fa. was issued in the lifetime of the defendant, and re 
turned unexecuted, an alias or pluries fi. fa. issued atter his death, will not au- 
thorize the levy on, and sale of, lands of which the defendant died seized. Lue 
cas v. Doe exdem Price. 679. 

19. Where several judgments for the same debt are recovered against the surviving 
partner and the administratrix of the deceased partner, the latter cannot, by pay- 
ing the amount due, and obtaining an assignment of the judgment against the 
former, continue the same in force and have execution thereof in the name of 
the plaiatiff, in order to her reimbursement. Bartlett g- Waring v. McRae. 
688. 

20. Quere? Is not an original, or alias fieri facias, issued after the defendant’s 
death, a nullity as it respects the lands of which he died the proprietor. Manso- 
ny and Hurtell v. The United States Bank and its Assignees. 735. 

See Statutes, 1, 9. 

See Chancery, 4. 

See Sheriff and Sureties, 9, 13. 

See Execuiors and Administrators, 5. 
See Lien, 1, 4. 

See Supersedeas, 1, 2. 

See Indorser and Indorsee, 2. 


EXECUTORS AND ADMINISTRATORS. 


1, An administrator wishing to make final settlement should present bis accounts 
to the Judge of the County Court, whose duty it is to audit and state them. and 
report them for allowance at a succeeding teem, at least forty days notice being 
given. Taylor and Wife et alsv. Reese, Adm’r. 121. 

2. In an action against a surety to an administration bond, it is necessary to shew 
that assets came to the hands of the adiinistrator, and the surety is responsible 
only to the extent of the devastavit. After the plaintiff has shown what amount 
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EXECUTORS AND ADMINISTRATORS—continvep. . 


of assets came to the hands of the administrator, it rests with the defendant to 
shuw that they have been lawfully appropriated. Miller v. Gee. 359. 

3. The act of 1832, [Aik. Dig. 253,] which authorises an execution to issue against 
the surety of an executor to his official bond upon a return of “ no property found,” 
tw an execution issued ona decree of a County Court against the executor, 
was intended to embrace bonds executed prior to its passage, but was not intend- 
ed to retroact upon decrees of the Orphans’ Court rendered orior to the passage 
of the law. The act is constitutional. Elliott and Perkins v. Mayfield and 
Wife. 417. 

4. In this State it is unlawful for an administrator to sell the personal estate of bis 
intestate at private sale, and if such sale is made, it conveys no title to the pur. 
chaser. Wier v. Davis and Humphries. 442. 

5. A bona fide purchaser from an administrator, cannot be deprived of his posses. 
sion in the property sold, by an execution in favor of a creditor against the ad- 
ministrator, to be levied of the goods and hhattels of his intestate in his hands, 

,.when the execption issues after the sale, although'the sale itself is illegal. Such 
a sale, if accompanied with possession, leaves nothing in the administrator but a 
mere right of action for the slave, and this is not the subject of levy or sale; nor 
is the property itself in the possession of the purchaser subject tolevy. Ibid. 

6 The statute does not require that a claim against the estate of a deceased per- 
son shall be presented to all the personal representatives, where there are more 
than one; nor does it impose upon the creditor the necessity of presenting the 
evidence by which the demand is sustained. Mardis’ Adm’rs. v. Shackleford. 
494. 

7. The administratrix of the transferee having divided the slaves according to the 
agreement, and delivered them to those entitled, a part of whom were left with 
her to assist in gathering the crop, and which she afterwards refused to deliver, 
in an action against her for the recovery of the slaves—Held, that if the original 

agreement to divide the slaves was fraudylent, the division made by her was 
void; but if the agreement was bona fide, the division was good, as she was 
merely doing voluntarily what a Court of Chancery would have compelled her 
tode. Dearman v. Dearmanand Coffman. 521. 

8. An administratrix cannot dispose of the property of the estate by private sale, 
and such a sale. though for a full consideration, will be void as against heirs, dis. 
tributees and creditors. Ibid. 

9. An administrator cum testamento annexo, who is appointed upon the failure of 
the executors to qualify, cannot execute a power to sell lands conferred upon 
the latter by the will. Lucas v. Doe ex dem Price. 679, 

See Evidence, 16. 

See Bond, 4. 

See Lien, 4. 

See Sureties, 6, 7. 

See Estates of Deceased Persons, 6. 


EXCEPTIONS, BILL OF. 
See Practice at Law, 23. 
FORCIBLE ENTRY AND DETAINER. 


1, By going to trial in an action of forcible entry and detainer without objection to 
the regularity of the process, the return of the sheriff, and the form of the com- 
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plaint, all objections thereto are waived and cannot be made on error. Wright 
v. Lyle. 112. 

2. The Justice of the Peace may grant a new trial in a case of forcible entry and 
detainer. Jbid. 

3. A possession peaceably acquired will be converted into a forcible and unlawful 
detainer by a refusal to yield the premises on demand, and forcibly retaining it. 
Nor is it necessary that a demand to quit should be in writing, unless there was 
a previous tenancy, under which the possession was first acquired. Ibid. 

4, The description of the Jand in the complaint must convey a distinct or definite 
idea of the land sought to be recovered; but if no objection is taken to it in the 
Court below, it will be aided by the verdict and judgment if they identify the 
lands with reasonable certainty. Ibid. 

5. In an action for an unlawful detainer, the plaintiff is not a competent witness to 
prove the service of the notice in writing for the delivery of possession of the 
premises sought to be recovered. Stinson v, Gosset. 170. 

6. An action for an unlawful detainer, under the statute, cannot be maintained 
unless the defendant entered as a tenant of the estate, or is in possession of the 
same by, from, under or by collusion with such tenant——but it need not be shown 
that the tenancy was created by the plaintiff, if he is entitled to the possession 
as a remainder man, or as owner of the reversion. Jbid, 

7. The act which requires a J..ice of the Peace in a suit of forcible entry to note 
on his docket the reasons for the admission or rejection .f evidence, is directory 
merely, and the omission will not prejudice either party. Clark v. Stringfel- 
low. 353. 

8, The defendant in a forcib!e entry suit. cannot give jn evidence a sheriff's deed 
to show a determination of the plaintiff’s title. The question to be tried is with 
respect to the actual possess.on, and no controversy can be raised as to ihe mer- 
its of the title. Ibid. 

9. Where a tenant of the plaintiff voluntarily surrenders possession to the defen- 
dant upon a claim of tile, this entry is ‘lasiou with or under the tenant, 
and therefore the entry is within the act. Ibid. 

10. Althongh the landlord may be permitted by a Justice to defend the possession of 
his tenant when sued for a forcible entry, yet the judgment is properly entered 
against the tenantin pussession. Ibid. 


FORTHCOMING BOND 


1. In general it is irregular 'o sue out a second execution when a sufficient levy 
‘ has been made which remains undisposed of, in consequence of a forthcoming 
bond; but such a bond is not a satisfaction of the judgment, and if the condi- 
tion is broken, the plaintiff may sue out a new execution on the judgment, or 
against the defendants to the same and the sureties on the bond. Quere, how 
far the lien of the judgment or first execution is continued or destroyed. Hop- 
kins v. Land. 427. 

. By statute, a plaintiff is authorized to sue out more executions than one, but at 
his own cost ; whenever therefure a forthcoming bond is forfeited and it is ne- 
cessary to run executions to different counties, he may sue out one execution 
against the defendants to the judgment, and another against them and the eure. 
tiesto the bond. Ibid. 

See Lien, 3. 
99 
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FRAUD. 


1, Where the contract of sale has been executed by the purchaser’s acceptance of 
a conveyance, fraud cannot be urged as a defence to an action at law, for the 
price agreed to be paid. Cullumv. The Branch of the Bank of the State of 
Alabama at Mobile. 21. 

2. Fraud committed by the vendor in the sale of land, by the concealment of an in. 
cumbrance, created by himself, by means of which the purchaser is afierwards 
evicted, is rclievable in equ ty by restraining the collection of the purchase mo 
ney to the extent of the injury, or by an entire rescission of the contract, although 
the incumbrance is of record, and the conveyance is with warranty, covering in. 
cumbrances generally. Ibid. 

3. The mere neglect of a trustee to sell property, conveyed to him ty the grantor, 
cannot defeat the object of the trust. Quere ? Would the omission of the trus- 
tee to execute the trust for an unreasonable time, with the knowledge or assent 
of the cestui que trust, lead to the conclusion that the deed was fraudulent 
Cowling v. Douglass. 206. 

4. The possession of a mortgagor, when consistent with the deed, is not a 
badge of fraud—thereiore, where a mortgage was made to secure the mortga- 
gees as sureties on three notes failing due at different times, with power to sell 
at the happening of the first default, the mortgagees may permit the property to 
remain in the possessiun of the morigagor until the happeainy of the jast default. 
Magee v. Carpenter. 469. 

5. A father and sun join ina conveyance of slaves, the property of the son, to an- 
other son, with an understanding that the transferee should hold the siaves due 
ring his life, or until the children of the father come of age, and then to be divided 
among those children. The conveyance was made from the apprehension that 
the creditors of the father, who had once owned the property, would sieze it for 
his debts—Held that she slaves were not liable fur the debts of the father, such 
an agreement, though it might be suspicious, would not necessarily be fraudu- 
lent. Dearman v. Dearmanand Coffman. 521. 

See Vendor and Vendee, 8. 

See Bailment, 1, 2. 

See Deed and Registration of, 5, 6, 7, 8. 
See Executors and Administraiors, 7. 


FRAUDS, STATUTE OF. 


1, A person in possession of personal property as an agent, may acquire a title in 
favor of creditors and purchasers, where the property is given or lent to him, 
with a reservaticn to the giver or lender ; unless the reservation is in writing and 
duly acknowledged, &c. and recorded, or a demand of possession is made and 
pursued by due course of law within three years. And, although a sum of mo- 
ney was paid by such donee, or loanee, as hire, it would not, as it respects his 
creditors and purchasers, prevent a divestiture of the donor or lender’s reserva- 
tion. Oden v. Stubblefield. 40. 

Q. A voluntary deed, if delivered to the Conee, will pass the title to slaves, as be- 
tween the donor and his representatives, although not proved or acknowledged, 
as required by thestatute of frauds. McRae, Adm'’r. v. Pegues, Adm’r. 159. 

3 M. & G. being partners, dissolved, and M. & A. covenanted with G. on re- 
ceiving the goods and effects of the old firm to discharge its debts, and also to pay 
certain debts which G. owed individually, among which was a debt due J. which 
M. by parol afterwards promised J. to pay him—Held, that this was an original 
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FRAUDS, STATUTE OF—continvep. 


undertaking, aad not a promise to pay the debt of another within the statute of 
frauds, and that the agreement between M. & A. & G. by which the former 
covenanted tu pay the |» to J i: merely the inducement to the promise upon 
which ihe action was founded. M-:Kenzie v. Jackson. 230. 

4, Where B. contracts with K. to build a house for such a price as was customary, 


and proceeded with the work, and afterward K_ left the State, whereupon P. 
prumised verbally to pay B. according to the contract if he would go on and 
finish the work; this promise is cullateral, and cannot be enforced under the 
statute uf irauds. Quere, as to how the law would be if the contract between B. 
and K. was repudiated befure the promise by P. Pucket v. Bates. 390. 

See Deed and Registration of, 7,8. 

See Chancery. 30. 


GARNISHEE. : 


1, The act of 1840, [Meek’s Sup. 1)2.] authorizing the mode of proceeding upon 
the answer of a garnish-e. e. ends to garnishee process upon judgments as well 
as original and judicial attachments. .W Cain v. Wood. 258. 

2. When the answer of a garnishee discloses that anuther person has, or claims, 
an interest in the debt, such third person should be cited to appear. Payne v. 
The Mayor and Aldermen of Mobile. 333. 

3. The answer of a garnishee making a special statement of facts, from which it is 
inferrable that he was once indebted to the defendant in attachment, but that he 
has been notified by a third person that he is the proprietor of the debt, and de- 
mands payment, does not authorize the rendition of a judgment against the gar. 
nishee. Butin such case the plaintiff may contest the answer, and submit an 
issue tothe jury. Fortune v. The State Bank. 385. 

4. Where the answer of a garnishee states that a third person sets up a claim to 
the debt admitted to be owing, the act of 1840 requires a notice to be given to 
that person ; and it seems that two notices returned * not found,” are equivalent 
to personal service, so that the statute applies even where he resides without the 
State. hid. 

5. A garnishee who has answered and admitted an indebtedness to the defendant 
or some one else equal to the amount of the recovery against him, may, not- 
withstanding, sue out a writoferror. Ibid. 

6. Where the judgment recites that the garnishee had answered at the last term 
that he was indebted to the defendant, &c., and an answer is copied in the 
transcript which appears to have been then verified, that answer will be consid. 
ered by the appellate Court as a part of the record. IJbid. 386. 

-%. A judgment rendered by default against a garnishee, on the third day of the 
term to which he is summoned, is erroneous and will be reversed on error. 
Randolph v. Peck § Co, 389. 

8. J. H.C. and W. A. G. being partners, the latter, upon the dissolution of the 
firm, agreed to pay the former a specified sum of money for his interest, and the 
former expressed a wish that the latter would pay the money to his brother S. 
W. C. to whom he said he was indebted. The latter replied that it was imma. 
terial to him to whom he paid the money. Subsequent to this, W. A. G. was 
garnisheed by the plaintiff, a creditor of J. H. C., and the jury having found J. 
H.C. was indebted to S. W. C. at the time of the transfer of the debt to him— 
held that the money in the hands of W. A. G. was not sufject to the garnishment 
of the plaintiff. Lovely v. Caldwell. 684. 
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9. Stock owned by an individual in an incorporated company, cannot be subjected 
to the paymen: of his debts by garnisheing the corporation. Planters and Mer- 
chants Bank v. Leavens. 733. 

10. A corporation can answer process of garnishment only under its common seal. 


Ibid. 
GUARDIAN AND WARD. 
See Action, 1. 


GIFT. 


1. A deed of gift, if delivered to the donee, will pass the title to slaves as effectually 
as if the slaves themselves were delivered. McRae, Adm’r. v. Pegues, Adm’r. 
159. 

Seé Frauds, Statute of, 2. 
See Fraud, 5. 


HUSBAND AND WIFE. 


1. A marriage took place in Virginia in 1797. After a few years cohabitation the 
husband and wife se »arated—the husband left the State of Virginia, came to 
this State, and in 1817 married another woman, who was ignorant of the first 
marriage, and who had two children by her supposed husband; the first wife, 
after the separation, had two illegitimate children. In 1837 the husband by deed 
conveyed ail his property, real and personal, to trustees, for the benefit of the 
second wife and children, reserving to himself an annuity of a thousand dollars 
a year during his life, and died in 1839. Upon a bill filed by the first wife to 
set aside this deed, to have dower allotted to her in the real estate, and for her 
distributive share of the personalty—Held, that the second wife and children 
were purchasers for a good consideration of the property conveyed by the deed, 
and that as their equity was at least as good as that of the first wife, a Court of 
Chancery would not interfere. Ford v. Fordetals. 142. 

2. A marriage may be proved by cohabitation as man and wife, reputation, &e., in 
all cases except on a trial for bigamy, or in an action of crim.con. Ibid. 

3. Where a father by will gives to his son a slave until the slave attained the age 
of twenty-one years, aod the remainder of the life of the slave to his daughter, 
then a married woman—Held, that the right of the husband to the slave was 
perfect on the assent of the executor to the iegacy, that the possession of the ten- 
ant of the particular estate was the possession of the tenant in remainder—and 
that the right of the slave survived to the husband upon the death of the wife be- 
fore the termination of the particular estate. Pitts v. Curtis. 350. 


INDORSEMENT. 


1. The assignment of a note by the payee, in these words, “For value received, I 
indorse the within note to H. & B. and warrant the payment of the same,” does 
not impose an absolute and unconditional liability, but is a promise to pay to the 
assignee if the maker is unable todo so. Douthitt v. Hubson ¢& Brockman. 
110. 

2. A debt to fall due in future for services to be afterwards rendered may be trans- 
ferred by assignment before the services are rendered, and such transfer, if bona 

fade, will defeat an attachment subsequently sued out against the transferrer. 
Payne v. The Mayor and Aldermen of Mobile. 333. 








INDORSEMENT—contINvED. 


3. The act of June, 1837, inhibits the bearer of a bond or note from suing thereon 
in his own name, unless he can deduce a title to the same by indorsement ; con- 
sequently, where a note was payable to S. L. or bearer, an action could not be 
maintained upon it by J. J. or bearer, for the use of S. L.---the same not appear - 
ing to have been indorsed to J. J. or any one else.’ White v. Joy, use, ¢e. 
571. 

See Practice at Law, 8, 9. 
See Statutes, 4. 
See Indorser and Indorsee, 2. 


INDORSER AND INDORSEE. 


1, Where the assignor of a note is Judge of the County Court of the county where 
the suit must be brought against the maker, it will be sufficient to charge the 
assignor to bring such suit to the next Circuit Court of the county. Holt v. 
Moore. 394. ‘ 

2. The discharge of the maker of a promissory note, when arrested on a ca. sa. by 
his creditor, is not such a satisfaction of the debt as to relieve the indorser from 
his liability to the creditor upun the indorsement. Quarles v. Glover. 674. 

3. A prior indorser is not entitled to have satisfaction entered upon a judgment 
against him, when the bill indorsed by him is paid by a subsequent party and the 
judgment prosecuted for his benefit ; but under no circumstances has the claim- 
ant, in the trial ofa right of property, the right to inquire into the execution. 
Hall vy. Dargan. 696. 


INSOLVENT DEBTORS. 
See Bond, 3. 
INTENDMENTS AND LEGAL PRESUMPTIONS. 


1, When the record recites that ‘the defendant failed to file his plea within the 
time prescribed by law,” a memorandum of pleas found in the record, will be 
presumed rot to have been filed within the time prescribed by law, and therefore 
properly disregarded. J.C. & J. Crosby v. Lassiter. 201. 

2. When the judgment entry recites that an issue was joined, but the record does 
not contain a plea, it will ve intended that the plea was a mere denial of the case 
stated by the plaintiff. Gary et al. v. Wood. 296. 

3. It will not be intended, in the absence of all proof, (even against a party de. 
murring to evidence,) that a sheriff returned an execution placed in his hands, 
before the time when, by Jaw, it was returnable. Woodward v. Harbin. 634. 

See Sheriff and Sureties, 10, 11. 
* See Process, Service of, 3. 
See Verdict, 2. 


INTEREST. 


1. It seems that when the occupation has been of any value to the purchaser, the 
vendor, upon the rescission of the contract, will be entitled to interest on the pur- 
chase money, as a remuneration for the occupation from the time of the purchase 
until the offer to rescind, and until the abandonment. Cullumv. The Branch 
of the Bank of the State of Alabama at Mobile. 21. 

See Vendor and Vendee, 6. 
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JUDGMENT AND DECREE. 








1. A bond given to obtain an-injunction in obedience to the fiat of the Chancellor 
will not operate as a supersedeas, or have the force and effect of a judgment up- 
on a dissolution of the injunction, if it describes a different judgment from that 
sought to be enjoined by the bill Wirwellv. Munroe. 9. 

2. When a cause is carried to the Supreme Court by writ of error and execution 
superseded by bond, the judgment of the Court below is merged in the judgment 
of affirmance of the Supreme Court. Jb6id. 

3. A bond executed to obtain an injunction of a judgment affirmed in the Supreme 
Court, which described only the judgment of the Court below, will not operate 
as a supersedeas, or have the effect of a judgment on a dissolution of the injunc- 
tion. Ibid. 

4. A bond so executed as to enjoin a judgment at law, has the force and effect ofa 
judgment upon a dissolution of the injunction, without any order by the Chan- 
cellur to that effect. Ibid. , 

5. When the husband and wife are sued for a debt of the wife, while sole, the 
judgment must be against both, and it judgment be reidered against the husband 
alone, it will be reversed on error. Gray v. Thacker, use, Ge. 136, 

6. A judgment de bonis testatoris is erroneous when the declaration sets ont a 
cause of action created by the administrator in his own name and right, although 
he is described as an administrator in the declaration. Oliver, adm’r. vy. Hearne 
§ Whitman. 271. 

7. A judgment rendered on a forfeited recognizance must follow the condition ; if 
that is joint the judgment must be juint also. The State v. Hinson et al. 671. 

8. A judgment cannot be rendered against the sureties to a recognizance for a 
larger sum thanthe penalty. Ibid. 

9. Where a judgment at lawis enjoined, upon the complainant executing a bond 
with surety, the injunction suspends the lien of the judgment, Mansony ¢ Hur- 
tell v. The United States Bank and its Assignees. 735. 

See Practice at Law, 1, 2, 3, 12, 23, 23. 
See Lien, 1, 2. 

See Execution, Writ of, 15. 

See Supersedeas, 1, 2. 

See Execution, Writ of, 18. 

See Partners and Partnership, 7. 


JUSTICES OF THE PEACE. | 


1. It is competent fora Justice of the Peace to quash an execution issued by him. 
self, and a party prejudiced by a refusal to quash, may reinove the proceeding 
into a higher Court by certiorari. Gilliland, use, gc. v. Ware et al. 414, 

2. A Justice of the Peace has no authority under the attachment laws of this State, 
to issue an attachment returnable into the County or Circuit Court of any other 
county, than that for which he is appointed. Caldwell v. Meador. 755. 

See Execution, Writ of, 10. 


LANDLORD AND TENANT. 


1. By a purchase of jand at sheriff’s sale, the purchaser is invested witn the title 
of the defendant in execution. If, therefore, the defendant is a tenant, his land- 
lord cannot be permitted to become a co-defendant. Zawsonv.Orear. 156. 
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LEGACY AND DISTRIBUTIVE SHARE. 


1. The Commissioners have no power to ascertain the value of property brought 
into hotch pot ; such value must be ascertained by the Judge of the County Court, 
or by a jury under his directions. Taylor and Wife, et als. v. Reese, Adm’r. 
121. 

2. A child who has been advanced by the parent in his lifetime, refusing to bring 
such advancement into hotch pot, thereby relinquishes ail his interest as distribue 
tee of the estate. Ibid. 

3. Where a father by will gave to his son a slave until the slave attained the age of 
twenty-one years, and the remainder of the life of the slave to his daughter, then 
a married woman—Held, that the right of the husband to the slave was perfect 
on the assent of the executor to the legacy, that the possession of the tenant of 
the particular estate was the possession of the ‘enant in remainder—and that the 
right to the slave survived to the husband upon the death of the wife before the 
termination of the particular estate. Pitts v. Curtis. 330. 

4. The act of 1806, makes a legatee a competen: witness to establish a will by 
declaring his legacy to be void. Perkins v. Windham. 634, 

5, A devise to a parent for life, and afterwards to his or her children, is not avoid« 
ed as it respects the parent, by the children proving the will as subscribing wit. 
nesses; though the latter cannot claim their residuary interest under the will. 
Ibid. 

See Orphans’ Court, 5. 


LIEN. 


1. The lien created bv a judgment on lands, is co-extensive with the State, but a 
bona fide purchaser under a fieri facias, issued on a junior judgment would be 
protected. Campbell, use, dc. v Spence. 543. 

2. Where the execution is superseded by the suing out a writ of error and giving 
bond with surety, the lzen of the judgment is discharged. Thid. 

3. The execution of a forthcoming bond, or bond to try the right of property, does 
not impair the lien of the judgment. Ibid. 

4. Where a creditor omits to sue out execution until after the death of his debtor, 
no lien attaches upon his personal estate, in the hands of his administrator, who 
is bound to apply them in due course of administration, and whose claim wil 
prevail against the levy made under an execution issued after the death of the 
debtor. Blount and Stanley v. Traylor. 667. 

5. Where a judgment at law is enjoined, upon the complainant executing a bond 
with surety, the injunction suspends the lien of the judgment. Mansony and 

_ Hurtell v. The United States Bank and its Assignees. 735. 

4. Quere? Is not an original, or alias fieri facias, issued after the defendant's 
death, a nullity as it respects the lands of which he died the proprietor. Ibid. 

See Mortgage, 9. 


LIMITATIONS, STATUTE OF. 


1. The statute of limitations in favor of an Attorney who is charged with negligence 
in the performance of a professional engagement, begins to run from the time he 
became liable to an action, although the damage may not be developed, or become 
definite, until sometime afierwards. And an Attorney who undertakes to collect 
notes &c. by suit, must sue to the first Court, to which, with reasonable diligence, 
suit could be brought; if he fails, he is suable immediately. Mardis’ Adm’r. v. 
Shackleford. 495. 
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MANDAMUS. 


1. Where an attachment anciJlary to an action brought in the usual manner, is 
improperly dismissed, a mandamus 1s the appropriate remedy in order to its re 
instatement; and a rule will be awarded requiring the Judge of the proper Court 
to show cause why a peremptory writ should not issue, although notice has not 
been given that the motion will be made. Boraim & Co. v. Da Costa. 393. 

2. When a suit is commenced in the name of a person without his consent, and 
carried on for the benefit of another who claims an interest, the plaintiff on the 
record is authorized to dismiss the suit unless indemnity is given him against 
the costs ; but the erroneous action of an inferior Court in allowing such a plain. 
tiff to dismiss his suit can only be corrected by mandamus. Brazier v. Tarver. 
569. 

MASTER AND SLAVE. | 


1. The owner of a slave is under a moral and legal obligation to supply his neces. 
sary wants. While tue slave remains under his protection, he is the judge of the 
extent of his wants, but cannot absulve himself from this obligation by voluntarily 
permitting the slave to be absent from him, unless he provides some person to 
stand in the relatio2 of master to the slave. Gibsonv. Andrews. 66. 

2. The hirer, where no agreement to the contrary is made, is responsible for medi- 
cal services rendered to the slave during the period for which he is hired; but if 
such hirer should permit the slave to be absent from him, the owner would be 
responsible for necessary medical services as well as the hirer. Ibid. 


MORTGAGE. 


1, A second morgagee may pay the amount due on the first mortgage, when it is 
susceptible of ascertainment, without an account between the parties, and file 
his bill for the sale of the mortgaged premises; when the decree will be for the 
sale of the premises to pay his debt and the redemption money paid by him— 
or, if no obstacle.exists to an account between the mortgagor and-first mortgagee 
he may file his bill for foreclosure, making all persons in interest parties, and ob- 
tain a decree fora sale under both mortgages. Cullum et al v. Erwin, Adm’r. 
452. 

2.Insuch a case, if a dispute should exist between different defendants as to their 
respective rights to the avails of the mortgage, the Court could nat settle the con- 
troversy between them upon their answers to the bill, but it would be necessary 
that a cross bill should be filed by them, or some of them, putting the matter in 
dispute in issue. Ibid. 

3. If, when the cause is ripe for a decree of foreclosure, the defendants claiming 
under a prior mortgage should not have taken the necessary steps to enable the 
Court to adjust their rights to the fund, the complainant should not be delayed 
for that cause, but the decree should be that the fund arising from the sale un- 
der the first mortgage be brought into Court, subject to its future disposition. 
Ibid : 

4. The assignment of a note, secured by a mortgage on land, is, if not otherwise 
expressed, an assignment, pro tanto, of the mortgage also, and if the fund aris. 
ing from the mortgage is not sufficient to pay the entire debt secured by it, the 
assignee will be entitled toa preference over the mortgagee. Ibid. 

5. Where several notes, secured by the same mortgage are assigned at different 
times, if the fund arising from the sale of the mortgaged premises is not suffi- 
cient to pay all the notes, the assignees will be entitled to priority of payment in 





———EEE 


MORTGAGE—conTINUED. 








the order in which the assignments were made, and not according to the time 
of the falling due of the notes, unless the assignor, at the time of the assignment, 
gave a prefereuce to one or more in the mortgage. hid 

G. The right of a mortgagor of slaves to the possession before default made may 
be sold under execution. Jageev. Carpenter. 469. 

7. Such defauit will not be presumed from the fact merely that one instalment of 
the debt, to secure which the mortgage is sa‘. due. Ibid, 

8, The possession of a mortgagor, when consistent with the deed, is not a 
badge of fraud—therefure, where a mortgage was made to secure the mortga- 
gees as sureties on liree notes failing due at different times, with power to sell 
at ihe happening of the first default, the mortgagees may permit the’property to 
remain in the possessivn of the mortgagor until the happening ut we 148 default. 
Ibid. 

9. A subsequent incumbrancer is not bound to pay off prior liens io entitle him to 
sell the property to pay his debt ; but itis competent for him to gointo Chancery 
to coerce a <:'e, and after the payment of liens, obtain whatever balance may 
remain. Chamberset al v. Mauldin etal. 477. 

10. The grantor of slaves conveyed »v ij -+d. in trust for the payment of a debt 
with a power ofsale, is not liable for hire so luis as he is permitted to retain 
their possession ; but if he transf-r | ie possession toa third person, that person, 
after a demand of him by the trustee entitled to the possession, will be account. 
able for hire. Ibid. 

11. Where asuit was pending for the foreclosure of a mortgage and a sale of the 
premises, the solicitor of the complainants, wiih their approbation, received of a 
frignd of the mortgagor a part of the Jr bt intended to be secured, agreeing that 
he should pro tanto have a lien on the mortgaged property—Held, that the ar. 
rangement made the friend thus advancing money, an assignee in equity, to the 
extent of the sum advanced ; that the mortgagor, or a junior incumbrancer, upon 
taking an account, could not avail themselves of it as a partial extinguishment 
of the debt; and further, that the friend was not a necessary party to the bill. 
McMillan et al v. Gordon § Sioddard. 716. 

12. The mortgagee of land entitled to the possession, or to the rents, may recover of 
a tenant holding under a lease from the mortgagor, the rents accruing subse. 
quent to the time when the furmer become entitled ; unless previous to the notiee 
the tenant paid them to the mortgagor; and in such cases the statute dispenses 
with the necessity of attornment. Mansony and Hurtell v. The United States 
Bank and iis Assignees. 135. 

See Trust and Trustee, 5. 


ORPHAN’S COURT. 


1, The Commissioners have no power to ascertain the value of property brought 
into hotch pot ; such value must be ascertained by the Judge of the County Court, 
or by a jury under his directions. Taylor and Wife et als. v. Reese, Adm’r. 
121. 

2. A return made by the Commissioners, received by the Court, and ordered to be 
recorded, will be presumed to be correct until the contrary is shewn. Ibid. 

3. An administrator wishing to make final settlement should present his aceounts 
to the Judge of the County Court, whose duty it isto audit and state them. and 
report them for allowance at a succeeding term, at least forty days notice being 
given. Ibid, 7 

100 ; 
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4. Minors should have guardians appointed to pretect their interests at the settle. 
ment. Ibid: 7 

5. The defendant in error cannot object to a reversal on the ground that the inter. 
est of the plaintiff in the matter of litigation was not propounded in the Court be- 
low. In cases where distribution is sought in the Orphan's Court, it is the correct 
practice for the plaintiff to set out his right to distribution ; if he neglects to do so, 
the administrator may compel him to do it by filing an exception ; but if this is 
omitted, he cannot afterwards, on error, question the right. McRae, Adm’r. v. 
Pegues, Adm’r. 158. 

6. The County Court, on the final settlement of an estate, has no jurisdiction to 
render judgment against any person but the representatives of the estate to be 
settled. Jones and Connor v. Jemison and Stewart. 632. 

See Estates of Deceased Persons, 1, 2, 3, 4, 6. 
See Error, Writ of, 7. 

See Statutes, 6. 

See Sureties, 6,.7. 


PARTNERS AND PARTNERSHIP. 


1. Where a partnership for the purchase and saleof lands existed between H. and 
four other persons of the first part, M. of the second part, and=D. of the third part, 
upon a bill filed by H. in his own name against M. and D. fora settlement of the 
partaership accounts, alledging that he had purchased the interest of his associ- 
ates, and making them defendants to the bill, M. and D. having denied all know. 
ledge of this purchase and requiring proof of the fact—Held, that the answer of 
the associates of H. could not be read in evidence against M. and D. to prove the 
right of H. tosuein his own name. Moore et alsv. Hubbard etals. 187. 

2. Where a bil] of exchange is purchased by an unchartered company, with its own 
bills, in the usual course of its basiness, and suit is brought against an indorser, 
who is also a partner of the company, in the name of another partner, to whom 
the indorsement is filled up, it is a partnership transaction, and the suit in the 
name of the partner is merely colorable and cannot be maintained when it is 
shown that he has no interest in the bill, and that it belonged at the commence. 
ment of the suit, and yet belongstothe company. Tiptonv. Nance. 194. 

3. Where a partnership sues upun a covenant executed in the firm name, they ad. 
mit that it is their deed, and the defendant cannot be allowed to object that it is 
invalid, because a seal has been used by one of the partners to bind his copart- 
ners. Dodge g- McKay, surviving partners, v. McKay ¢ McDonald. 346, 

4. Four persons constituting a firm in Tuscaloosa, afterwards established a new 
firm composed of themselves and eleven others, which was located under differ. 
ent names in Tuscaloosa, Mobile and New York. The old firm, before its dis. 
solution, was indebted to the plaintiff, and to discharge this debt the acting parte 
ner of the house at Mobile, and who had been one of the old firm, drew a bill on 
the branch at Ne w York, which was accepted by the acting partner there, who 
had also been one of the old firm. At the time the bill was drawn, the new firm 
was indebted to the members of the oid firm in a large amount for goods sold, and 
at that time there stood also on the cash account of the house at Mobile, to the credit 
of the members of the old firm, a sum sufficient to cover the amount of the bill 
drawn: Heid, that this was not the case of one partner giving the security of the 
firm for his individual debt, but that it was like any other case of indebtedness 
en the part of a firm, which any member of it could discharge by a payment in 
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money, or by giving a security in its name. Hester, Wilson, White ¢ Co. 2. 
Lumpkin. 509. 

5. When partners sue on a note payable to the firm, proof of the partnership as 
alledged cannot be required, unless it is denied by a plea in abatement. Bell 
v. Crosby G Co. 575. : 

6. A clause in partnership articles, by which the partners agree that the partner. 
ship shall continue for a specified time, notwithstanding the death of one or more 
of the partners, has not the effect, even when considered in connection with the 
act of 1839, [Meek’s Sup. 181,] to render the administrator of the estate of a de- 
ceased partner liable at law upon a contract made by the surviving partners.— 
Edgar v. Cook, Adm’r. 5838. 

7. Where several judgments for the same debt are recovered against the surviving 
partner and the administratrix of the deceased partner, the latter cannot, by pay- 
ing the amount due, and obtaining an assignment of the judgment against the 
former, continue the same in force and have execution thereof in the name of 
the plaiatiff, in order to her reimbursement. Bartlett & ‘Waring v. McRae. 
688. 

See Chancery, 8, 12. 

See Contract, 11. 

See Pleading,’18. 

See Practice at Law, 20. 
See Garnishee, 8. 


PLEADING. 


1. In slander, the words charged to have been spoken, or at least some of them, 
must be proved to have been spoken precisely as laid, and it will not be suffi- 
cient to prove the speaking of words of equivalent import. Williams and Wife 
v. Bryant and Wife. 44. 

2. When a matter alledged in the pleading is to be conrsideed as lying more pro. 
perly in the knowledge of the plain: ‘ff than the defendant, then the declaration 
ought to state that the defendant had notice; but it is otherwise where both par- 
ties are supposed to be alike cognizant of the fact. Carlisle v. The Cahawba 
and Marion Rail Road Company. 70. 

3. In an action against a stockholder for instalinents requred to be paid upon his 
shares, it should be alledged by the company that the defendant had notice of the 
requisitions ; but a genera! averment in the declaration, in these words, “of all 
which the defendant had notice,” is sufficient on general demurrer. Ibid. 

4. A plea admitting of two constructions will be construed must strongly against 

- the pleader. Lacy v. Holbrook, Bowman ¢ Co. 83. 

5. Where the plaintiff declares on a special! contract for building a house, and also 
on the common counts, four work and labor, a recovery may be had on the latter 
without proving a special contract subsequent to and distinct from that declared 
on. The rule is, that a recovery may be had for work and labor, whenever the 
defendant has accepted the work, although it may not amount to a performance 
of the special contract. Thomas & Trott v. Ellis g Co. 108. 

6. Where the contract is to pay a sum of money in promissory notes, due at a spee 
cified time, and to be endorsed by the defendant, 1t is not a sufficient breach to 
aver that “ the defendant, though often requested, has not paid the said sum of 
money in the said promissory note specified.” Withersv. Knoz. 138. 
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7. A declaration in the p'ain' iff s nom, although not signed by him, if placed on 
file, will be received as such. Farley's Adm’r. v. Nelson. 183. 

8. Where the declarativa omits to state the precise amount of damages, if neces. 
sary, reference may be had to the writ, but where the cause of action is a legal 
liability as ihe s!u‘u ,rescribes the rate of interest, Gamages need not be laid, 
either in the writ or declaration. I[bid. 

9. Where a promissory note was subscribed thus. “A. A. M. President W. & Coosa 
R. R. Company,” the maker wien sued may, under the general issue, or a plea 
stating the facts specially, defend himself against an action charging him per- 
sonally, by proving that the noie was made for and on account of the corpora- 
tion designated, in virtue of an authority for tha: putpose, and so accepted by 
the payee. Buta plea uader which such a defence is intended to be made, must 
be verified by oath, according to the statute of thisState. Jc Whorter, v. Lew. 
ta, use, fc. 198. 

10. When the affidavit of the truth of a plea is necessary, the want of i it is a defect 
available ondemutrer. did. 

11. In ass gning the breaches in such~-an action, if the damages alledged to have 
been sustained exceed the penalty of the bond, it is proper te assign the non- 
payment of the penalty; if they do not amount to as large a sum as the penalty 
then the breach will be the non-payment of the dama; ges actually sustained.— 
Hiil v. Rushing and Wood. 2i2. 

12. Actions upon a:tachment bonds are governed in all respects by the rules appli- 
cable to actions on the case tur wrongfully suing out attachments, but the recove- 
ry never can exceed the penaliy «. the bund. bid. 

13. The plaintiff who sues vo a | enal bond may frame his declaration on the penal 
part of the bond, without assigning breaches, and such a declaration is not bad 
when a condition is shewn on oyer. The proper course to compel an assign- 
ment of breaches, is to plead performance, or such other plea as will show a 
continuance of the condition Herndon v. Forneyetal. 243. 

14. In a suit by the assignee ayainst the assignor of paper not mercantile, it is ne- 
cessary to aver in the declaration that suit was brought against the maker to the 
first Court after the maturity of the note to which suit could be brought, or an 
excuse for not bringing it. Ryland v. Bates. 312. 

15. Where parties entered into a covenant by which they agreed to submit certain 
matters tu arbitration, and each stipulated to perform particular duties consequent 
upon the making of the award; it is enough for the party suing tor a breach of 
covenant, to allege a performance of every specific duty enjoined by his part of 
the contract, nctive to the defendant that the award was made, and that he res 
fused to comply with his engagement. Dodge § McKay, surviving partners, 
v. McKay and McDonald. 316. 

16. Where an action is brought upon a covenant to submit to arbitration, alledging 
a failure by the defendant to perform an act which he had stipulated tode when 
the award was made, the defendant is not entitled to oyer of the award; but if 
it is craved and granted, the plaintiff cannot insist on error, that it was not regu- 
larly grantable. bid. 

1%. Upon a demurrer to the declaration, its sufficiency cannot be determined by a 
reference to the indorsement on the writ or other part of the record. did. 

¥8. It is not necessary‘in a suit against partners, to describe them as such in the 
writ. Tarlton etal. v. Herbert. 359. 
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19. A declaration for an injury to cattle is not supported by evidence of injury done 
to mules, The term cattle, in its usual and ordinary acceptation in thie State 
does notinclude mules. Brown v. Bailey. 

20. The declaration alledged that. . co. then Clerk of the steamboat C. for and 
on behalf of the same, and the owners thereof. made and delivered to, &c. a pro. 
missory note, &c.—Held, tha: i net amount ir allegation that the note 
was made under an aythority fur that pur; ; and it could not be intended, from 
the nature of bis employment, that the erk W nuthorized io bind bis princi. 
pals. Childress ei al. v. J1 

21. A declaration against an Ativraey at Law nmencing in sssumpsit, and ale 
ledging that he undertovk ty collect sundry notes and accounts, and concluding 
that * contriving to deceive and defraud,” he negligently d to perform his 
undertaking, is not demurrable as being th in assumpsit and casein the 
conclusion unnecessary terms are empluyed, but they du not vitiate the declara. 
tion, or change the character of the action. Jardis’ Adm'rs y. Shackleford. 
493. 

22. It is no objection to a declaration in a suit commenced by attachment, that it 
charges the defendant in custody, instead of stating that his estate was attached. 
Miiler et al v. Me Milian. 527. 

93. The act of 1829, which impuses a penalty of forty dollars on any ‘Justice of the 
Peace who shall perform any official act after his removal from the beatin which 
he waselected, is mudified by the act of 1810, as it respects Justices elected for 
the city of Mobile; which latter act authorizes Justices of the Peace elected with 


in the city, to reside -hold their offices, and transact official business in any beat 


within the same. Consequently, a plea in abatement, which alledges that a re- 
cognizance was taken by a Justice of the Peace in the city of Mobile, after his 
removal from the beat for which he was elected, should negative his election in 
one of the beats of the city. Powers and Bull v. The State. 531. 

24. In an action by an indorsce aginst an indorser, the latter need not plead in 
abatement that the suit was commenced before an execution against the maker 
was returned : the general issue throws upon the platntiff the burthen of prov. 
ing that fact, and the law makes it a prerequisite to his right to recover. Wood- 
ward v. Harbin. 535. 

25. A plea containing matter in abatement and concluding in bar, is bad asa plea 
in abatement and may be taken advantage of on demurrer. Banks v. Lewis. 
599. 

26. A plea in abatement to-a suit commenced by attachment because of a defec- 

_ tive affidavit, shuuld set out the affidavit on oyer. Ibid. 

27. Where a bill single is described in the declaration, as made and delivered to 
the plaintiff, by the name and description of J. D. F. agent for G. A. K. or bear- 
er, the suit is properly brought, and the words agent, &c. will be considered 
merely as descriptio persona. Castleberry and Collins v. Fennell. 642. 

28. Where personal property is suid with a warranty of title, the vendee cannot 
maintain an action against the vendor, upon an allegation that his title was de- 
fective, unless he has been first charged at the suit of another person, whese 
right has been adjudged to be paramvunt, and the judgment has been satisfied, 
atleastin part. A declaration which does not substantially alledge these facts, 
is demurrable. Salle v. Wright’s Ex’rs, use, g-c. 700. 

29. A count in an action on a warranty of title, which alledges that a slave sold by 
the defendant to the plaintiff, and by the latter to L. had been adjudged to be the 
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property of B. in an action of detinue prosecuted by him against L., does not 
state a good cause of action: Sv acount in such case is alike defective which 
deduces the defendant’s liability from the recovery ot B. against L., the satisfac. 
tion of that judgment, by the latter, his reimbursement by, the plaintiffs, and a 
notice of these facts to the defendant. Ibid. 

30. To entitle the plaintiff to recover of his vendor on a warranty of the title of per. 
sonal property, where he had_sold the same to L., of whom B. had recovered it, 
the declarativn should alledge that the plaintiff was informed of the pendency of 
the suit against L. in order that he might defend the same; and further, that B’s 
title was superior to the defendant’s. Ibid. 

See Evidence, 4. 
See Bills of Exchange and Promissory Notes, 2. 
See Sheriff and Sureties, 3,7. 


POWER. 


1. An administrator cum testamento annexo, who is appointed upon the failure of 
the executors to qualify, cannot execute a power to sell lands conferred upon 
the latter by the will. Lucas v. Doe ex dem Price. 679, 

2. A bond signed in blank-may be afterwards filled up in a material part by the 
express authority of those who are to be bound by it, and will be as valid as if 
filled up before it was executed—such authority may be by parol. An authori. 
ty to fill up and perfect the bond is an authority to redeliver it also. Gibbs ¢ 
Labuzanv. Frost § Dickinson. 720. 

3. When two or more persons have a common object in view, the declarations of 
one, in the presence and hearing of all, in furtherance of the common purpose, 
and uncontradicted by them, must be considered as the declaration of all.— 
Therefore when L. against whom four judgments had been obtained, and exe- 
cutions issued thereon, went to the Clerk’s office with two other persons, as his 
intended sureties to obtain writs of error to the Supreme Court, and to execute 
bonds to supersede the executions, which the Clerk commenced preparing by 
proceeding to fill up the blanks kept in the office for that purpose, when L. in- 
terposed, and in the presence and hearing of his sureties, stated that he had not 
time to wait until the bonds were filled up, and requested that they might be ex- 
ecuted in blank, by him and his sureties, which was accordingly done, and a 
statement handed to L. that the executions were superseded—Held, that this 
was an express authority to the Clerk to fill up the blanks in the bond, both on 
the part of the principal and the sureties. bid. 

4. An authority to perfect a bond by filling it up, given by parol, may be revoked 
in the same manner, and if revoked before the bond is perfected, the authority 
to perfect it, isatanend. Jbid. 721. 


PRACTICE AT LAW. 


4. When, in an action of assumpsit, the common counts are added to a count on 

a promissory note, it is allowable to take a judgnfent by default, without causing 

a nolle prosequi to be entered as to the former; but the judgment in such case 

‘ must not exceed the amount of the note. Granberry v. Wellborn, use, &c. 118, 

2. When a writ issues against two and is returned executed upon one, but is silent 

as to the other, the legal conclusion is that the latter was not served; under such 

circumstances it is allowable to take a judgment against the party only who is 
Before the Court, and discontinue as to the other. Ibid. 
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3. The writ issued in the name of the nominal plaintiff for the use of J. P. H. and 
in the declaration E. H. was made the beneficial plaintiff: Held, that the party 
for whose use the suit was brought, being made liable for custs by statute, it was 
irregular to substitute fur his, another name in the declaration, in his stead; and 
that the objection was available after judgment by default. Ibid. 

4. The rule of practice which provides that all declarations, &c. shall be signed by 
counse], where counsel] is einployed, if not merely directory, does not make a pa- 
per purporting to be a declaration defective, because it is unsigned ; unless it ape 
pears that the plaintiff was represented by counsel, at the time the declaration 
was filed. Farley’s Adm’r.v. Nelson. 183. 

5. A declaration in the plaiutiffs’s name, although not signed by him, if placed on 
file, will be received as such. Jbid. 

6. When a party dies pending a suit, a scire facias to revive it may, by statute, is- 
sue at any time to his personal representative. Ibid. 

7. Under a statute of this State, the service of a scire facias is good, though it do 
not appear that witnesses were present. Ibid. 

8. It is entirely regular to render a judgment against the personal representative 
of a deceased defendant at the return term of a sci. fa. where it has been execu- 
ted fifteen days before the Court, and the representative does not appear, make 
himself a party and claim acontinuance. Ibid. 

9. The act of 1839, which inhibits the rendition of a judgment at the appearunce 
term, applies only to, suits commenced by original process, and consequently does 
not embrace the revival of suits by scire facias. Ibid. 

10. A memoranda written by the presiding Judge across a motion entered on the 
motion docket, will authorize an entry nunc pro tunc, at a succeeding term.— 
Harris et al. v. Bradford, 215. 

11. Where a motion is made to exclude all the testimony given by a witness, @ 
part of which is admissible, the Court is not bound to distinguish the legal from 
the illegal evidence, but may overrule the motion in toto. Hrabowski’s Ez’rz. 
v. Herbert, Daniel g Co. 265. 

12. Where a judgment is rendered de bonis testatoris when it should have been de 
bonis propriis, it will be reversed and rendered at the cost of the plaintiff in er- 
ror. Oliver, Adm’r.v. Hearne and Whitman. 271. 

13. The Court trying a cause may annex as a condition on which a new trial is 
granted, that the party asking for it, pay costs, or that it be granted, unless the 
plaintiff remit damages, &c. Stephensonet al. v. Mansony. 317. 

14. Upon a motion for a new trial submitted by the defendants, the Court made the 
following order: ‘‘ The plaintiff is hereby required to remit the one thousand 
dollars damages assessed by the jury, or a new trial is granted by the Court, on 
the payment of all costs.” In a short time after the Court had adjourned for the 
term, the defendants paid the costs. At the second term thereafter, the plaintiff 
moved to strike the cause from the docket, upon his releasing damages—Held, 
that the costs were paid in due time, but the plaintiff should have elected to enter 
a remittitur at an earlier day, and the cause could not now be dismissed. Ibid. 

15. Where a cause in which it is proposed to try the right of property under she sta- 
tute is not placed upon the docket of the Court for severa! terms after the bond 
and execution is returned—fleld, that the failure of the Clerk to docket it does 
not operate a discontinuance ; ahd if stricken from the docket, a mandamus will 
be granted to reinstate it. Wiswallv. Gliddon. 357. 

16. A plaintiff who recovers an erroneous judgment cannot avoid the consequences 
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of the error, by enjering © release in this Court of the damages, in the ascertain, 





ment of which the error urdse, and lec ve judgment for the land recovered. Hol- 
liager v. Smith. 3G7. 

17. Where the judgment recites that the garnishee hnd answered et the last term 
that he wos indebted to the defendant, &c., and an answer is copied in the 
transcript which appears to have been then verified, that answer wiil be consid. 


ered by the appellate Court as a pari of the record. Fortune v. Tae State 
Bank. 386. 
18. The appearance of a defendant will dispense with the service of process upon 


him. Dearing, Sink op Co. v. Smiti d- Wrichi. 432. 

19. The recitul in a judgment that the defendant exys nothing in bar or preclusion 
of the plaint:ff’s action, amounts to the withdrawal of the pleas which he had 
previously filed. Jhid. 

20. The statuie having dispensed with proof that individuals suing as a firm were 
partners, unless the fact is put in issue by plea in abatement; where the making 
a promissory note is denied, by a party charged as a member of a partnership, 

. the same may be read to the jury without any additional proof, and then its 

_grnuineness, or legal obligation, must be shown. Ibid. 

21. Where on objection is made to the competency of testimony en masse, if part 
of it is admissible, the Court, without undertaking to distinguish it, may overrule 
the objection in toto. Ibid. 

22. When some of the defendants suffer jndgmert by default, and one of them 
pleads to issue, ro judgment should be entered against the others until the jury 
have returned their verdict, then it should be entered joint'y avainst all; but if a 
judgment is rendered against the former, and after verdict a judgmentin contin- 
uation of the entry, is rendered against the latter, it will be considered as a mere 
clericai misprision amendable under the act of 1824, “ to regulate pleadings a 
eommon law.” TJbid. 

23. Where the judgement entry recites the facts differently from a bill of exeeptions 
certified in the cause ; semble, the latter will control the former. Godbold et al 
v. The Planters and Merchants Bank of Mobile. , 516. 

24. Where a judgment cohtforms to the verdict on which it is rendered, (though the 
latter is for too much.) it will not be reversed on error, but a correction should 
have been sought in the primary Court. Ibid. 

25. When a suit is commenced in the name of a person without his consent, and 
carr’eJ on for the benefit of another who claims an interest, the plaintiff on the 
record is authorized to dismiss the suit unless indemnity is given him against 
the costs, but the erroneous action of an inferior Court in allowing such a plain. 
tiff to dismiss his suit can only be corrected by mandamus. Brazier v. Tarver. 
569. ° 

26. It is not erroneous however. to refuse to open the time which has been given in 
such a case to furnish the indemnity. After the time has expired the discretion 
of the Court is absolute and will not be controlled. Ibid. 

27. The rule that this Court will not reverse a judgment though the Court below 
may have erred in its charge to the jury, where it is clear from the entire record 
that the plaintiff cannot recover, is confined to those cases where the matter re- 
lied on to affirm the judgment, notwithstanding the error of the Court, is uncon- 
troverted. Brock et al v. Yongueetal. 584. 
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PRACTICE AT LAW —conrinvep. 
28. It is not necessary to enter a turmal discontinuance as to those on whom pros, 
cess is not served; by taking judgment against the others, the cause is, in law 

and in fact, discontinued as to them. The Statev. Hinson, etal. 671. 

29. After verdict in a trial of the right of property it is too late to object that no fore 
mal issne was before the jury, the record shuwing a trial as upon an issue. Hall 
v. Dargan. 696. 

See Court, Charge of, 1, 5. 

See Statutes, 2. 

See Landlord and Tenant, 1. 

See Sheriff and Sureties, 8. 

See Error and Writ of, 1. 

See Judgment and Decree, 6. 

See Pleading. 17. 

See Ejectment and Trespass to Try Title, 7, 8. 


PRACTICE IN CHANCERY. 


1. The Register of a Court of Chancery is bound to furnish the copy of a bill to the 
defendant, together with the swbpena, although the plaintiff may not have paid 
him his fees therefor. McRae v. Juzan et a!. 236. 

2. Affidavits cannot be read un a motion to dissolve an injunction, in opposition to 
the answer, except in the case of an injunction to stay waste. Long ¢ Long v. 
Brown etal. 622.° 

3. An injunction may be dissolved on the answer of one defendant, if he alone is 
charged with knowledge of the facts. Ibid. 


PRINCIPAL AND AGENT. 


1..The declaration alledged that J. A.C. then Clerk of the steamboat C. for and 

on behalf of the same, and the owners thereof, made and delivered to, &c. a pro- 
missory note, &c.—Held, that this did net amount to an allegation that the note 
was made under an authority fur that purpose ; and it could not be intended, from 
the nature of bis employment, that the Clerk was authorized .o bind his prinei- 
pals. Childressetal.v. Miller, use, Gc. 447. 

See Frauds, Statute of, 1. 

See Evidence, 21, 37. 

See Witness, 1. 

See Power, 2. 

See Bond, 6. 


-PROCESS, SERVICE OF. 


1. The sheriff returned on the writ * not executed, by order of the-attorney,”— 
Held, that proof that the defendant accepted service of the writ, was sufficient 
evidence that he had notice that the suit was pending, and to authorize the Court 
to render judgment. Boughton v. Spear g Pattison. 257. 

2. The appearance of a defendant will dispense with the service of process upon 
him. Dearing, Sink & Co. v. Smith g& Wright. 432. 

3. An attachment issued against the estate of Charles G. Miller, William J. Wright 
and Thomas R. Crews; the writ was indorsed thus—* I do hereby authorize R. 
Thorn, as my special deputy, to execute the within attachment. 10th Februa. 
ry, 1841. M. E. Gary, sheriff,S.C.” ‘ Levied » four bags marked T.R. C. 
also twenty.one bags W. J. W.., also fifteen bags marked C. G. Miller, as the 
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PROCESS, SERVICE OF—continvep. 


property of the defendants. M.E.Gary,5 S. C. by R. Thorn, D.S.” Held, 
1. That the Supreme Court must judicially know that Mathias E. Gary was 
sheriff of Sumter, and that the letters “S.C.” are intended to designate that 
county, 2. That the appointment of the special deputy was regular; and, 3, 
That the return sufficiently shewed that the-property levied on was the defen. 
dants. Miller et alv. McMillanetal. 527. 

See Attachment, 1, 2. 

See Amendment, 1. 


PUBLIC LANDS, SURVEY OF, &c. 


1. The act of Congress of 1820, in respect to the division of fractional sections, is 
not to be construed as imperative in requiring those that contain more than one 
hundred and sixty acres, to be so divided in all cases as to make half quarter sec- 
tions, though its length and breadth admits of the formation of several. Doe ez 
dem Brown and Wife v. Hunt and Clements. - 129. 

2. Where a patent described the land conveyed by it thus, ‘ the southwest quarter 
of section twenty-two, &c., containing ninety-'wo acres and sixty-seven hun. 
dredths of an acre, aceording to the official plot of the survey of the said lands 
returned to the General Land Office, by the Surveyor General :’—Held, that 
ninety-two 67-1UU acres, as indicated by the subdivision marked on the “official 
plot,” was all that could be claimed under the pateut. bid. 

3. The act of 29:h May, 1839, confers certain rights of pre-emption, but by its 
third section, declares all assignments, &c. of the right to be void if made before 
the patent issues. The supplemental act of the 234 January, 1832, removes the 
restriction and permits the pre-emp'or to assign and transfer his certificate of 
of purchase. The act of 19th January, 1834, revives the first act, and contin 
ues its provisions, for the benefit of those entitled to preeemption, in force for two 
years, but is silent with respect to the revival of the supplemental act. Held, 
that a pre-emptor under the act of the 19th January, 1834, was authorized to 
transfer his certificate of purchase, and may be compelled to transfer the legal 
title vésted in him by the patent, to a purchaser to whom he had assigned the 
certificate immediately after the entry. And that a purchaser from the pre- 
emptor, with notice of the assignment, will be compelled to convey the legal title 
vested in him by conveyance from the pre-*mptor, to him who has the equitable 
right under the assignment o1 the certificate. Monn v. Bissent etal. 731. 


RIGHT OF PROPERTY, TRIAL OF. 


1, When the Court improperly refuses to dismiss a claim to try the right to property 
levied on by an execution, and non-suits the plaintiff for his refusal to proceed 
further in the cause, this is an error sufficient to reverse the judgment. Leavitt 
v. Dawson and Friou. 335. 

2. After verdict in a trial of the right of property it is too late to object that no for. 
mal issue was before the jury, the record showing a trial as upon an issue. Hall 
v. Dargan. 696. 

3. A prior indorser is not entitled to have satisfaction entered upon a judgment 
against him, when the bill indorsed by him is paid by a eubeequent party and the 
judgment prosecuted for his benefit ; but under no circumstances has the claim- 
ant, in the tial ofa right of property, the right to inquire into the execution. 
Ibid. 

See Lien, 3. 














ROADS, &c. 


1. Any action of the County Court upon a road, asa public road, as by taking an 
order in reference toit, is prima facte evidence that it isa public road established 
by law. Oliver v. Loftin. 240. 

2. If a change is made in a public road, and acquiesced in by the public, an over- 
seer of the road woul!d not be authorized to abate it as a nuisance. But when 
the change is recent, and not justified fur the purpose of making it more straight 
or more convenient for the public, any one may abate it as a nuisance, and it 
would be the duty of the overseer of the road to remove the obstruction. Ibid. 


SALE OF CHATTELS. 


1, Where a contract was made for the purchase of ninety bales of cotton, part at 
one pcice and part at another, all of which had not been weighed, it must be re. 
garded as an eutire coatract; and if the cotton was destroyed before it was all 
weighed, the plaintiif is not entitled to recover the price of any part of it. And 
the willingness of the purchaser to have taken less or more than the p'aintiff agreed 
to sell him, cannot change the character of the contract. Batre v. Simpron. 305. 

2, Merely sending a delivery order fur cotton on a warehouseman to the purchaser 
without sulicitation on his part, all of which is not in a deliverable state, will not 
in the absence of other proof, transfer the property so as to put the cotton at the 
purchaser’s risk. Ibid. 

3. A bill of sale in the fullowing words, ** Received of Thomas B. Childress, truse 
tee of James Childress, Hubert Childress and Thomas Childress, children of the~ 
said Thomas B. Childress, the sum of thirteen hundred and fifty dullars in full for 
two negro slaves named Sam, twenty-six years of age, and Frank, twenty-two 
years of age, which I warrant and defend against the claims of all persuns what. 
soever, and also warrant the said negrves to be sound and healthy, and free from 
all incumbrance,”—invests the father with the legal title to the slaves. Beard v. 
Childress. 411. 

See Execution, Writ of, 8, 9. 
See Vendor and Vendee, 12. 


SECTION SIXTEEN. 


1. The grant of sixteenth sections, by the act of Congress of second March, 1819, 
is in perpetuity to the inhabitants of the several townships, but the legal title to 
the land is in the State, in trust for the inhabitants of the respective townships 
in which the lands lie. Long & Long v. Brown etal. 622. 

2. A sale of asixteenth section, pursuant to the act of the Legislature is valid, and 
binding on the inhabitants of the township. oid. 

“3. Whether the acquiesence of the inhabitants of a township in an irregular sale, 
and receipt of the interest of the purchase money, would not be a waiver of such 
irregularity—and whether the issuance of a patent would not preclude ail inqui- 
ry into the regularity of the sale—Quere. Ibid. 


SET OFF. 

1. H.G. H. was indebted to J. M. B. who assigned his accounts to J. A. B. to 
whom, as assignee, the debtor executed his note fur the amount—afterwards H, 
G. H. paid some notes previously made by J. M. B. as principal and biinself as 
surety :—Held, that these payments did not constitute a set off in an action on 
the note at the suit of J. A.B. Holmes vy. Bullock. 228. 
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SHERIFF AND SURETIES. 


1. Where writs of fieri facias against the same defendant are at different times 
placed in the sheriffs hands, who levied them simultaneously on all the defen- 
dant’s property in his reach, but did not sei! una. either, if u< property is only 
sufficient to satisfy those, the leu of which had first attached, the sheriff is not 
liable to judgment at the suit ofa plaintiff in one of the junior fi. fa’s, upon a sug. 
gestion that the money coud i.ave been made thereun by due diligence. Smith 
etals v. Hogan. 93. 

2. Where a fieri facias is feceived by a sheriff, before his term of office expires, 
and without any action thereon by him, is handed over to his successor, the latter 
must execute the writ. ZLawsonv. Orear. 156. 

3. To an action of trespass against a sheriff, he justified under a fieri facias. To 
this plea the plaintiff replied generally. Held, that under this issue it was not 
competent for the plaintiff to prove that the goods taken were exempt from execu. 
tion, but that to admit the proof the plaintiff should have replied these facts by 
way of confession and avoidance. Beatty v. Holloway. 178. 

4, Where a notice to a sheriff and his sureties stated that the plaintiff did move for 
judgment against them for a failure to return an execution, &c. on the eleventh 
day of the term, which day was four days afier the date of the notice—Held, that 
although the notice was in the past, it was to be understood as referring to a mo- 
tion to be made in future. Harris et al. v. Bradford. 214. 

5. In a proceeding against a sheriff and his sureties, if the furmer only plead, the 
fact of suretyship must be proved-—but if the sureties aloné appear and plead, 
they must put in issue the execution of the official bond, by a plea of non est fac- 
tum, in order to require the plaintiff to prove their suretyship. Ibid. 

6. It is an available defence for a sheriff, or his sureties, in a summary proceeding 
against them, for the failure of the former tv return an execution, that he had 
placed it in the hands of a deputy to execute and return, who was prevented by 
sickness; which disqualified him for such business, from r@urning the execution 
—and that the sheriff was absent from the country, having left it when the deputy 
was able, and expected to, perform the duties of his office. Ibid. 

7. Tiis no excuse a: law for the failure of a sheriff to return an execution, that the 
defendant therein was insolvent while the same was in force. Ibid. 

8. Thediscontinuance . ti nv.ice of a motion for failing to return an execution, 
as to the sheriff and such of his sureties as have not been served, will not affect 
a judgment rendered against the other sureties. Ibid. 

9. The sheriff levied on twenty-five baies of cotton in a warehouse, as the proper- 
ty of J. against whom he had an execution. S. setting up a claim to fifteen 
bales of the cotton, procured fifteen other bales of cotton, and having obliterated 
the marks and brands, marked them ‘o resemble the cotton levied on, and sub. 
stituted them secretly and without force, for fifteen bales of tie cotton levied on, 
which he removed, and on tue day of the sale claimed the cotton and forbade 
the -ale—Held, lst. That if the sheriff elected to receive the substituted cotton 
for that originally levied on, S- was concluded by his own act from denying that 
it was not the cotton levied on. 2d. That on a suit by S. against the seri, for 
the fifteen bales of cotton, the only question was, whether the property in the fif. 
teen bales levied on was in S. or in the defendaut in execution, when the execu- 
tion came into the shenff’s hands. 3d. When the sheriff levies on property 
which does not belong to the defeadant in execution, the true owner may retake 
possession, if he can do so without committing a trespass. Smith v. Locke. 288 ° 

10. Where an issue is joined upon a sugyestion that the sheriff could, with due dili- 
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SHERIFF AND SURETIES—continvep. 








gence have made the amount of an execution, and a general verdict returned in 
favor of the plaintiff. the legal inference is, that the jury have affirmed the truth 
of the facts alledged in the suggestion ; and if the suggestion is sufficient, a judg- 
ment may be rendered thereon. Gary etal v. Wood. 296. 

11. Where the service of notice of a suggestiun was effected on the sheriff only, and 
the judgment entry recites that ** the defendant came by his attorney,” &¢c. and 
a judgment is rendered on verdict against ** the defendant,” the inference is, that 
the sheriff is the party against whom the recovery is had; and his sureties can’t 
join with him in the prosecution of a writ of error. Ibid. 

12, In a summary proceeding under the statute against a shenff, &c., for failing to 
return an execution, the plaintiff need not produce the judgment on which it is- 
sued, but the sireriff may resist a recoverv, by showing either that there is no 
judgment or it is void, Godbold et alv. The Planters and Merchants Bank of 
Mobile. 516. 

13. Where a writ of fieri facias was placed in the sheriff’s hands, on which with 
due diligence he could have made the money, dfier its return the defendant in 
execution paid the plaintiff the amount of the judgment, except costs, and afew 
days after such payment, made a suggestion under the statute of the sheriff’s 
failure to collect the amount of the execution—Héld, that as the principal ahd 
interest were paid before the suggestion was made, the pluintiff was not entitled 
to a judgment against the sheriff for the damages allowed by law for thé want of 
diligence. Willard Freeman & Co. v. Womack. 539. 

See Summary Proceedings, 2, 3. 
See Amendment, 2. 
See Execution, Writ of, 14, 16. 


STATUTES. 


1, The statute which requires the Register to certify tu the law court fhe fact that 
an injunction has been dissolved, is mandatory only and the failure or refusal of 
the Register to certily the fact, will not prevent the plaintiff at law, from suing 
out execution on the injunction bond. Wéiswellet alv. Munroe. 9. 

2. Where the plaintiff is twice nousuited in the prugress of the same suit, and the 
nonsuits are set aside by the Court, this does not affect his right to proceed to 
judgment. The act of 1807, [Digest 233, §135,] refers to nonsuits suffered in 
several actions for the same cause. King v. McLoskey. 91. 

3. The first proviso of the last section of the act of the 9ih January, 1841, * regu. 
Jating punishments under the penitentiary system, means this, viz: that they who 
had committed offences previous to the time when the statute became operative, 
may be proceeded against, and if fuund guilty shall receive the punishment then 
imposed by law, notwithstanding its subsequent modification. The second pro. 
viso is merely affirmative of what the law would be without it; and the exception 
in that proviso, though badly expressed, was intended to prevent it from so oper- 
ating as to annul to any extent the actitself. Lore v. The State. 173, 

4, The act of 1839, which inhibits the rendition of a judgment at the appearance 
term, applies only to suits commenced by original process, and consequently does 
not embrace the revival of suits by scire facias. Farley's Adm’r. v. Nelsons 
184. 

5. A loan is not an incumbrance within the meaning of the first section of the act 
of 1823, [Aik. Dig. 207, §4.] Norris v. Bradford. 203. 
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6. The act of 1832, [ Aik. Dig. 253,]-which authorises an execution to issue against 
the surety of an executor tu his official bond upon a return of “ no property found,” 
tv an execution issued on a decree of a County Court against the executor, 
was intended to embrace bonds executed prior to its passage, but was not intend. 
ed to retroact upon decrees of the Orphans’ Court rendered orior to the passage 
of the law. The act is constitutional. L£iliott and Perkins v. Mayfield and 
Wife. 417. 

7%. Where an act of the Legislature authorized the building of a bridge by means of 
stock to be subscribed, and after stock to a certain amount was subscribed, du. 
thorized the proprietors of a Fe:ry at the same place to subscribe their interest in 
the ferry and landings at an amount designated ; if the owner of an interest in 
the ferry, &c., refuse to subscribe it, after the requisite amount of stock was tae 
ken, and the bridge is afterwards erected, his heirs cannot come in as stock 
holders, but will be concluded by the refusal of their ancestor. White's Heirs 
v. The President ¢-c. of the Florence Bridge Co. 464. 

8. No judgment can be rendered in an action brought to recover a penalty by a 
common informer, after the repeal of the statute giving the penalty, unless some 
special provision fur that purpose be made by statute. Pope v. Lewis. 487. 

9. ‘The statute which exempts certain property from execution for the benefit of 
every family in this State, does not cover the property of one who has a family in 
another State, although he is her®@ accompanied by a son, not shuwn to be de- 

pendant upon him. Aller v. Manasse and Moseley. 554. 
See Dower, 1. 
See Execution, Writ of, 3, 4. 
See Garnishee, 1. 
See Deed and Registration of, 1, 9, 10. 
See Criminal Cases and Proceedings in, 3, 4, 5. 
See Ejectment and Trespass to Try Title, 1. 
See Practice at Law, 22. 
See Pleading, 23. 
See Indorsement, 3. 
See Bank, 3. 
See Attorney at Law, 11. 
See Attachment, 6. 


SUMMARY PROCEEDINGS. 


1. When asummary judgment is authorized upon a bond, the same construction is 
to be given to the bond as would be if the recovery was sought by suit. Quinn 
etalv. Adair. 315. 

2. Nosummary proceedings by motion can be sustained against a sheriff and his 
securities for failing to return a writ of capias ad respondendum. The act of 
1821, requiring sheriffs tu return all writs and executions three days before the 
term to which they are returnable, does nut impose any new penalties, and none 
but the common law liabilities then existed for failing to return an ordinary writ. 
Sample et als.v. Royall. 344. 

3. Ina summary proceeding against a sheriff and his sureties, for the failure of the 
former to return a writ of fieri facias, the notice stated that a judgment would 
be moved for against them, for the amount of the judgment against the defen- 
dant in execution: Held, that the substitution of the word “ judgment” for “ ex- 
eeution,” was not fetal to the notice, and would be considered good under the 
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act of 1819—further, that after verdict and judgment, none other than substan 
tial defects can be made to the notice. Godbold et alv. The Planters and 
Merchants Bank of Mobile. 516. 

See Bunk, 1. 

See Sheriff and Sureties, 12. 


SUNDAY. 
See Attachment, 1, 2. 


SUPERSEDEAS. 


1, An execution may be superseded if an unjust or improper use is attempted to be 
made of it, although the execution be authorized by the judgment. Lockhart et 
aly. McElroy. 572. 

2. Where two judgments exist for the same debt, the payment ot one is a satisfac. 
tion of both ; and the attempt to coerce the payment afierwards, by execution, is 
an abuse of the process of the Court, which may be arrested by supersedeas. 
Ibid. 

3. A blank writ of error Sond will not operate as a supersedeas to the execution. 
Gibbs § Labuzunv. Frost § Dickinson. 721, 

See Judgment, 1. 
See Chancery, 1. 
See Lien, 2. 


SURETIES. 


1. A surety who pays a debt for his principal, is entitied to stand in the place of 
the creditor as to all securities, funds, liens and equities, which he may have 
against other persons or property on account of the debt. Brown v. Lang et al. 
50. , 

2. A surety who is fully indemnified by the principal debtor against loss, cannot 
avail himself, in a suit against him by the creditor, of the defence that the credi- 
tor had given time to the principal debtor, without his consent, and that he was 
thereby discharged. Chilton and Price v. Robbins, Paynter & Co. 223. 

3. The surety of a County Treasurer, on his official bond, is bound for the monies 
of the county in the hands of the Treasurer, at the time of the execution of the 
bond, although a previous bond then existed with different sureties. But if the 
money had been wasied by the Treasurer, or appropriated to his own use, be. 
fore the execution of the last bond, the sureties on the first bond would alone be 
responsible. Townsend and Gordonv. Everett, use, gc. 607. 

4. The surety cf a County Treasurer. to his official bond, is bound by those aets 
of the Treasurer which by law, as.Treasurer, he is required to perfurm—the an- 
nual settlements, therefore, of the County Treasurer, and the statement te his 
successor in office of the amount of public money in his hands, being acts which 
by law, as treasurer, he was required to perform, are evidence against his sure- 
ty in an action against him on the official bond of the Treasurer. Ibid. 

5. When a creditor receives a note from his debtor with other persons as security, 
and the note is made payable to a Bank, under the expectation that it will be 
discounted, the securities are not discharged by the refusai of the Bank to dise 
connt it, but the creditor may sue in the name of the Bank, or transfer the note 
to another, who may in like manner use the name of the Bank fo collect the 
money. The Planters and Merchants Bank, use, ¢c. v. Blair ¢ Morroh. 613. 
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6. The surety of an administrator in the absence of fraud is concluded by the set. 
tlement of his principal with the Orphans’ Court. Williamson v. Howell et al. 
693. 

7. The omission of an administrator to bring forward at the settlement of the es. 
tate, charges against it which he might have preferred, will not authorize the 
surety to have a re-settlement of the estate in chancery, although the administra. 
tor may be insalvent. bid. 

See Chancery, 8. 
See Criminal Casés and Proceedings in, 9. 


TRUST AND TRUSTEE. 


1, Where a deed made tosecure a surety to a cebt in bank, payable by instalments, 
provided that if the trustee named in the deed should fail or refuse to act, that 
the cestui que trust might appoint another to act in his stead—and the trustee in 
the deed failing to act, upon the happening of the first. default, an appointment 
was made of a trustee who took possession of the trust estate, but the instalment 
being paid re-delivered the property to the makers of the deed, and upon the 
happening of another default, another person was appointed trustee, who took 
possession of the property and sold according to the terms of the deed—Held, 

Ist: That the power was not exhausted by the first appointment. 

Qd. That as the deed did not require such appointment to be in writing, and 
the property te be sold under the deed was personal property, the appointment 
might be made by parol. Foster v. Goree. 440. 

2. Semble—Where property is conveyed in trust, witha power of sale, the direc- 
tions of the deed as to tne manner of the sale must be pursued. Chambers et al 
v. Mauldinetal. 477. 

3. The powers of a trustee over the trust property depend upon the nature of the 
trust and the terms employed in its creation; and if not restricted, a trustee with 
a power of sale, may maintain detinue to recover the possession of personal pro- 
perty, and cannot, under ordinary circumstances, resort to Uhancery for that 
purpose. Ibid. 

4. The grantor of slaves conveyed by deed, in trust for the payment of a debt, 
with a power ofsale, is not liable for hire so Jong as he is permitted to retain 
their possession ; but if he transfer the possession to a third person, that person, 
after a demand of him by the trustee entitled to the possession, will be account. 
able forhire. Ibid. 

5. WLere a cestui que trust takes possession of slaves conveyed for the security of 
a debt due, he becomes liable to account for their hire ; but where one purcha. 
ses the interest both of the grantor and cestui que trust, and acquires the pos- 
session, he may elect to hold under the grantor; and thus avoid the payment of 
hire accruing previous to the time he was called on by a junior incumbrancer, to 
direct a sale under his deed. Jbid. 

6. When a claim is interposed by a trustee, for the wife, the husband is not a com- 
petent witness. Hall v. Dargan. 696. 

See Sale of Chaitles, 6. 


USURY. 


1. The offence of usury is not complete so asto enable a common informer to sue 
fur the penalty given by the statute until the money, &c. has been taken, accept- 
ed or received. Upson v. Austin. 124. 





USUR Y—continvep. 


2. Where there are two defendants and one pleads usury, the other defendant 
cannot be compelled, against his will, to be examined as o witness, under the 
sta tute to prove the usury. JDolling ¢ Jamesv. Logan. 169. 


VENDOR AND VENDEE. 


1. This right exists until the contract of the parties is determined by its execution 
on the part of the vendor, and when the conveyance has been executed! by all 
the necessary parties, then the rule of caveat emptor applies with its" utmost 
rigor. Ifthe purchaser is afterwards evicted by a title to which his covenants 
do not extend, he is without relief, either in law or equity. Cullum v. The Branch 
of the Bank of the State of Alabama at Mobile. 21. 

. When’ a purchaser is evicted by a title covered by his covenants of warranty, 
this eviction cannot be called a failure of consideration, nor is it available as a 
defence at law, to an action for the price of the land. And the reason is, that a 
court of law cannot do complete justice between the parties, by placing them in 
statu quo. Ibid. 

3. In all cases of purchase there is a trust and confidence reposed by the purcha. 
ser in the vendor, that the estate is not impaired in value or incumbered by any 
act done by him; and by offering to sell, he virtually represents it as not incum 
bered by himself, or if it is, that he will free it before the sale isexecuted. Jbid. 

. There are cases in which the mere concealment of an incumbrance, has been 
held no ground to rescind the contract, when the incumbrance is removed be- 
fore the hearing, but these cases rest upon the principle that no injury has re- 
sulted to the purchaser. bid. 

. It seems that when the occupation has been of any value to the purchaser, the 
vendor, upon the rescission of the contract, will be entitled to interest on the pur- 
chase money, as a remuneration for the occupation from the time of the purchase 
until the offer to rescind, and until the abandonment. Ibid. 

6. The purchaser has the right, when an incumbrance has been concealed from 
him, to require a prompt removal of it ; and if this is not effected he is entitled to 
seek a rescission of the contract, and may abandon the possession, unless he 
chooses to retain it as a trust fund to reimburse himself for money paid. And 
the effect of retaining the possession until a decree for rescission, will be only to 
charge the purchaser with interest on the purchase money, if the possession is of 


any value. Ibid. ' e 
7. The fact that a covenant covering the eviction was entered into by the vendor, 


will not prevent the purchaser from insisting on the fraud, in order to rescind the 
contract.” Ibid. 

“8. The circumstance that the incumbrance could have been removed by the pay- 
ment of asum greatly less than that remaining due for the purchase money, is no 
answer to the claim for rescission, on the ground of fraud, as it is the vendor's 
duty even in the case of warranty, to protect the possession of the purchaser at 
all hazards, or to suffer the consequences. Ibid. 

9. A contract for the sale and conveyance of land, evidenced by a bond, condi- 
tioned to make title at a future day, invests the purchaser with the right of entry ; 
and though he has never taken actual possession, he cannot, on that ground, re- 
sist the payment of a promissory note, given for the purchase money. Jeeid v. 
Davis. 83. 

10. A vendee of land may, after the expiration of the time within which the vendor 
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VENDOR AND VENDEE—continvep. 


has undertaken to make a title, demand the same and tender the purchase mo- 
ney, and if the lor fails to perform his contract, by abandoning the posses. 
sion he may d the contract of purchase. But the demand of the deed and 
offer to return the bond to the vendor, will not operate a rescission, unless there 
be something in the form of the contract making this sufficient. Ibid. 

11. One who has made a parol contract for the purchase of land, paid one half the 
purchase money, and retains the uninterrupted possession, cannot maintain an 
action against the vendor for the recovery of the money received by him. Cope 


v. Williams. 362, ° 
12. Where personal property is sold with a warranty of title, the vendee cannot 


maintain an action against the vendor, upon an allegation that his title was de. 
fective, unless he has been first charged at the suit of another person, whose 
right has been adjudged to be paramount, and the judgment has been satisfied, 
at least in part. A declaration which does not substantially alledge these facts, 
is demurrable. Salle v. Wright’s Ex’rs, use, gc. 700. 

13. In an action dy the vendee of personal property against the vendor upon a war. 
ranty of title, a judgment against the vendee at the instance of a third person, 
claiming to be the rightful owner, of which suit the vendor had no notice, is not 
evidence to prove that the title of the latter was defective. But it seems, that 
such judgment is admissible to prove the amount of damages recovered ; and is 
conclusive of the invalidity of the vendor’s title, if it was obtained without 
fraud or collusion, upon notice given to him of the pendency of the action. Ibid. 

14. The measure of damages in an action for a breach of a warranty of title on the 
sale of personal property, cannot exceed the damages sustained by the vendee. 
Ibid, 

See Chancery, 5, 6, 24, 30. 
See Fraud, 2. 

See Pleading, 29, 30. 

See Public Lands, 3. 


VERDICT. 


1. Afterverdict in atrial of the right of property it is too late to object that no for- 
ma\ issue was before the jury, the record showing a trial as upon an issue. Hall 
v. Dargan. ‘ 

2. The omission of the jury to insert in their verdict the sir-name of the defendant 
in execution, is wholly immaterial, as the entire sentence could be struck from 
the verdict without impairing its effect ; if necessary the name would be supplied 
by intendment. Ibid. 


WILL AND PROBATE OF. 


1. The statute is explicit in requiring the next of kin to be informed of an applica- 
tion for the probate of the will of a deceased relative, and only allows it to be 
heard and determined without notice, where there is no kindred resident in the 
State ; and a revising Court will not intend that the next of kin are non residents 
in the absence of any statement or proof to thateffect in the record. Shields et 
aly. Alston: 248. 

2. The recital in the record in respect to the admission of a will to probate, that 
** due and proper notice was given to the next of kin of the testator,” will not 

authorize the conclusion that one of the next of kin then in his minority, had 
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WILL AND PROBATE OF—continvep. 


been legally notified, or waived notice—there being no notice in the record, and 
he being incompetent to dispense with it. Ibid. 

3. Where a paper is propounded for probate as a will, and the parties interested in 
defeating it, produce a testamentary paper of a later date, it is the duty ofthe 
Orphan’s Court, under the statute of this State, mero motu to cause proceedings 
to be instituted for the purpose of trying the validity of the latter, and determin- 
ing whether it shall operate as the testator’s will. And the Court cannot assume 
that the first paper has never been revoked, because the second has not been 
formally offered for probate. Ibid. 

4. The act of 1806, makes a legatee a competent witness to establish a will by 
declaring his legacy to be void. Perkins v. Windham. 634. 

5, A devise to a parent for life, and afterwards to his or her children, is not avoid- 
ed as it respects the parent, by the children proving the will as subscribing wit- 
nesses; though the latter cannot claim their residuary interest under the will.— 
Ibid. 


WITNESS. 


1. An agent who purchases goods for his principal, which are, without the consent 
of the agent, seized by the sheriff, by virtue of an execution against the agent, in 
favor of a third person, and sold to satisfy the judgment, is a competent witness 
in a suit by the principal against the sheriff for the trespass. Bush v. McGee, 
710. 

See Usury, 2. 


See Forcible Entry and Detainer, ¢c. 





